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AGENDA
BOARD MEETING
TEXAS DEPARTMENT OF MOTOR VEHICLES
4000 JACKSON AVE., BUILDING 1, LONE STAR CONFERENCE ROOM
AUSTIN, TEXAS 78731
THURSDAY, AUGUST 8, 2024
9:00 A.M.

The presiding officer of the Board of the Texas Department of Motor Vehicles (Board)
will be physically present in the Lone Star Conference Room of Building 1, 4000
Jackson Avenue, Austin, Texas 78731. Some Board members may attend via
videoconferencing.

Link to August 8, 2024, Board Meeting Documents:
https://www.txdmv.gov/about-us/txdmv-board-meetings

All agenda items are subject to possible discussion, questions, consideration, and
action by the Board. Agenda item numbers are assigned for ease of reference only and
do not necessarily reflect the order of their consideration by the Board. Presentations
may be made by the identified staff, Board member, or other personnel as needed. The
Board reserves the right to discuss any items in closed session where authorized by the
Open Meetings Act.

1. Roll Call and Establishment of Quorum
2. Pledges of Allegiance - U.S. and Texas

3. Chair's Reports - Chairman Bacarisse (BRIEFING ONLY)
A. Global Technology Outage Response
B. Recognition of 30 Years of State Service for Daniel Avitia

4. Executive Director's Reports - Daniel Avitia (BRIEFING ONLY)
A. American Association of Motor Vehicle Administrators (AAMVA) 2024
Region 2 Conference

B. Texas Independent Automobile Dealers Association (TIADA) Conference
Update
C. Awards, Recognition of Years of Service, and Announcements
CONTESTED CASE
5. Proposal for Decision: Franchised Dealer’s Notice of Protest of Dealership

License Application; SOAH Docket No. 608-22-0643.LIC; Texas Department
of Motor Vehicles No. 21-0018-LIC; Tommie Vaughn Motors, Inc., Protestant v.
Chastang Enterprises-Houston, LLC d/b/a Chastang Ford, Applicant - Laura
Moriaty (ACTION ITEM)
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6.

Consideration and Approval of Proposed Final Order on Enforcement Case
Docket No. 23-0012668.ENF; SOAH Docket No. 608-23-24732.ENF,;

Texas Department of Motor Vehicles v. Whaley Boy, Inc.; d/b/a WB Motors Inc. -
Laura Moriaty (ACTION ITEM)

RULE ADOPTIONS

7.

Chapter 223, Compliance and Investigations Division - Corrie Thompson
(ACTION ITEM)

Amendments: §§223.1, 223.2 and 223.3

New: §223.5

Repeal: Subchapter B

(Relating to Cleanup)

(Published 4/26/24 - 49 TexReg 2690)

Rule Review

Rule Review Adoption under Government Code §2001.039: Chapter 208,
Employment Practices; and Chapter 223, Compliance and Investigations Division
- Laura Moriaty (ACTION ITEM)

(Published 4/26/24 - 49 TexReg 2790)

RULE PROPOSALS

9.

10.

11.

12.

Rule Review
Rule Review Proposal under Government Code, §2001.039: Chapter 218,
Motor Carriers - Laura Moriaty (ACTION ITEM)

Advisory Committee Recommendations: Motor Carrier Regulation Advisory
Committee (MCRAC) - Aline Aucoin (BRIEFING ONLY)

Chapter 218, Motor Carriers - Jimmy Archer
(ACTION ITEM)

Amendments: Subchapters A,B,C,D,E,Fand G
Repeal: §218.58

(Relating to Cleanup)

Chapter 224, Adjudicative Practice and Procedure - Corrie Thompson
(ACTION ITEM)

Amendments: §224.27 and §224.54

(Relating to Cleanup)

BRIEFING AND ACTION ITEMS

13.

Finance and Audit Committee Update - Committee Chair Brett Graham
A. FY 2025 Recommended Operating Budget for the Fiscal Year that Begins
September 1, 2024, and ends August 31, 2025 (ACTION ITEM)
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377 B. Delegation of Contract Approval and Signature Authority to the
Executive Director or the Executive Director’s Designee (ACTION ITEM)
380 C. FY 2026 - 2027 Legislative Appropriations Update (BRIEFING ITEM)
381 D Internal Audit Division Status Update (BRIEFING ONLY)
I. Investigation Processes Audit
ii. Inventory Management Audit
iii. CPA Audit - Commercial Charge Rebate Program
418 E. FY 2025 Internal Audit Plan (ACTION ITEM)
428 14. Legislative and Public Affairs
89t Regular Session Legislative Recommendations - Keith Yawn
(ACTION ITEM)
437 15. Pending Texas Permitting & Routing Optimization System (TxPROS)
Procurement - Brad Payne (BRIEFING ONLY)
438 16.  Motor Vehicle Crime Prevention Authority (MVCPA) Update - William Diggs

(BRIEFING ONLY)

CLOSED SESSION

17.

The Board may enter into closed session under one or more provisions of
the Texas Open Meetings Act, Government Code, Chapter 551, including
but not limited to:

Section 551.071 - Consultation with and advice from legal counsel regarding:

- pending or contemplated litigation, or a settlement offer;

- a matter in which the duty of the attorney to the government body under the
Texas Disciplinary Rules of Professional Conduct of the State Bar of Texas
clearly conflicts with Government Code Chapter 551; or

- any item on this agenda; or

- Lucid Group USA, Inc. vs. Monique Johnston, in her official capacity as Director
of the Motor Vehicle Division of the Texas Department of Motor Vehicles, et al.
Case No. 1:22-cv-01116; in the United States District Court for the Western
District of Texas, Austin Division.

Section 551.074 - Personnel matters.

- Discussion relating to the appointment, employment, evaluation,
reassignment, duties, discipline, and dismissal of personnel.

- Performance evaluation of Executive Director, including any modifications to
compensation

Section 551.076 - Deliberation Regarding Security Devices or Security Audits.
- the deployment, or specific occasions for implementation, of security
personnel or devices; or
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- a security audit.

Section 551.089 - Deliberation Regarding Security Devices or Security Audits.

- security assessments or deployments relating to information resources
technology;

- network security information as described by Government Code Section
2059.055(b); or

- the deployment, or specific occasions for implementation, of security personnel,
critical infrastructure, or security devices.

18. Action Items from Closed Session
Performance evaluation of Executive Director, including any modifications
to compensation

19. Public Comment
20. Adjournment

The Board will allow an open comment period to receive public comment on any
agenda item or other matter that is under the jurisdiction of the Board. No action will be
taken on matters that are not part of the agenda for the meeting. For subjects that are
not otherwise part of the agenda for the meeting, Board members may respond in
accordance with Government Code, §551.042 and consider the feasibility of

placing the matter on the agenda for a future meeting.

If you would like to comment on any agenda item (including an open comment under
the agenda item for Public Comment), you must complete a speaker's form at the
registration table prior to the agenda item being taken up by the Board or send an email
to GCO_General@txdmv.gov to register by providing the required information prior to
the agenda item being taken up by the Board:

1. a completed Public Comment Registration Form; or
2. the following information:
a. the agenda item you wish to comment on;
b your name;
C. your address (optional), including your city, state, and zip code; and
d who you are representing.

Public comment will only be accepted in person. Each speaker will be limited to three
minutes, and time allotted to one speaker may not be reassigned to another speaker

Any individual with a disability who plans to attend this meeting and requires auxiliary
aids or services should notify the department as far in advance as possible, but no less
than two days in advance, so that appropriate arrangements can be made. Contact
Carrie Fortner by telephone at (512) 465-3044.



mailto:GCO_General@txdmv.gov
https://www.txdmv.gov/sites/default/files/board-meeting/materials/2020.1020%20Public%20Comment%20Registration%20Form.pdf
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| certify that | have reviewed this document and that it conforms to all applicable
Texas Register filing requirements.

CERTIFYING OFFICIAL: Laura Moriaty, General Counsel, (512) 465-5665.
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v ( Texas Department of Motor Vehicles

HELPING TEXANS GO. HELPING TEXAS GROW.
Board Meeting Date: 8/8/2024
BRIEFING ITEM
|

To: Texas Department of Motor Vehicles Board

From: Daniel Avitia, Executive Director

Agenda ltem: 4.A

Subject: Executive Director’s Report - American Association of Motor Vehicle Administrators (AAMVA) 2024

Region 2 Conference

RECOMMENDATION
Briefing Only.

PURPOSE AND EXECUTIVE SUMMARY

In June 2024, several members of our staff attended the American Association of Motor Vehicle Administrators
(AAMVA) Region 2 Conference in New Orleans where they participated in industry discussions on current topics and
solutions in one-on-one meetings and jurisdiction roundtables. TxDMV brought home the well-deserved 2024 Regional
Improvement Through Efficiencies Award for the TxDMV Consumer Relations Automation Project.

Deputy Executive Director Shelly Mellott and Consumer Relations Division (CRD) Director Amanda Collins joined AAMVA
President lan Grossman on the association’s podcast to explain the automation project.

Thanks to CRD, Government and Strategic Communications and Information Technology Services divisions for working
together to improve our service to customers in this meaningful way.

FINANCIAL IMPACT
N/A

1of1
Page 1 of Back to AGENDA
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HELPING TEXANS GO. HELPING TEXAS GROW.

v ( Texas Department of Motor Vehicles

Board Meeting Date: 8/8/2024
BRIEFING ITEM

To: Texas Department of Motor Vehicles Board

From: Daniel Avitia, Executive Director

Agenda ltem: 4.8

Subject: Executive Director’s Report — Texas Independent Automobile Association (TIADA) 2024 Conference
RECOMMENDATION

Briefing Only.

PURPOSE AND EXECUTIVE SUMMARY
Provide information on the department’s participation in stakeholder events.

FINANCIAL IMPACT
N/A

BACKGROUND AND DISCUSSION

TxDMV staff participated in the Texas Independent Automobile Dealer (TIADA)’s 2024 Annual Conference from July 21-
23. The conference brings together independent dealers from across the state to network and attend educational
sessions on operational, financial, regulatory, and administrative matters of importance to the motor vehicle industry.

Department staff participated in the conference in various ways, including attending the conference to network with
dealers and continue building a productive relationship with the association. Motor Vehicle Division staff managed a
booth in the conference exhibit hall and provided dealers with information on licensing processes, administrative
requirements, and system operations specific to their needs, with assistance from VTR and ENF staff. Enforcement
Division Director Corrie Thompson educated attendees on best practices related to securing both data and physical
items, such as tags and plates, within a dealership. Department executive staff, led by Deputy Executive Director Roland
Luna, Sr., closed out the conference with a progress update on House Bill 718 implementation.

The department appreciates these opportunities to meet with large numbers of our core stakeholder communities and
learn more about their needs as we provide information on TxDMV requirements and processes.

1of1
Page 1 of Back to AGENDA
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v ( Texas Department of Motor Vehicles

HELPING TEXANS GO. HELPING TEXAS GROW.
Board Meeting Date: 8/8/2024

BRIEFING ITEM
|

To: Texas Department of Motor Vehicles Board

From: Daniel Avitia, Executive Director

Agenda ltem: 4.C

Subject: Executive Director’s Report — Awards, Recognition of Years of Service, Announcements
RECOMMENDATION

Briefing Only. Board Chair and members offer congratulations to employees receiving recognition for an award, reaching
a state service milestone, or retirement.

PURPOSE AND EXECUTIVE SUMMARY
The Executive Director announces the name of individuals who retired from the agency and recognizes employees who

have reached a state service milestone of 20 years and every five-year increment thereafter. Recognition at the August 8,
2024, Board Meeting for state service awards and retirements include:

e Bryan Elliott — Motor Carrier Division — achieved 20 years of state service.

e Denise Cagle — Motor Carrier Division — achieved 25 years of state service.

e Cynthia Mendoza — Human Resources Division — achieved 25 years of state service.
e Daniel Avitia, Jr. — Executive Director’s Office — achieved 30 years of state service.

J. Scott Prevratil — Information Technology Services Division — achieved 30 years of state service.
e C. David Richards — Office of General Counsel — achieved 30 years of state service.

The following individuals recently retired from the agency:

e Jamie Jaguez — Vehicle Titles and Registration Division — achieved 20 years of state service.
e Tonya Graef — Motor Carrier Division — achieved 22 years of state service.
e Tania Sanders — Vehicle Titles and Registration Division — achieved 27 years of state service.

FINANCIAL IMPACT
N/A

BACKGROUND AND DISCUSSION
No additional background and discussion.

1of1
Page 1 of Back to AGENDA
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v Texas Department of Motor Vehicles
( HELPING TEXANS GO. HELPING TEXAS GROW.
Board Meeting Date: 8/8/2024
ACTION ITEM
I

To: Texas Department of Motor Vehicles Board

From: Laura Moriaty, General Counsel

Agenda ltem: 5

Subject: Proposal for Decision: Franchised Dealer’s Notice of Protest of Dealership

License Application; SOAH Docket No. 608-22-0643.LIC; Texas Department
of Motor Vehicles No. 21-0018-LIC; Tommie Vaughn Motors, Inc. v. Protestant v. Chastang Enterprises-
Houston, LLC d/b/a Chastang Ford, Applicant

RECOMMENDATION
No staff recommendation is being made. The contested matter is between two license holders.

PURPOSE AND EXECUTIVE SUMMARY

This contested case involves the protest of an application to relocate operations filed by Chastang Enterprises-Houston,
LLC, d/b/a Chastang Ford (Chastang). The protest was filed by Tommy Vaughn Motors, Inc. (Tommy Vaughn), a licensed
Ford dealer. Tommy Vaughn is licensed to sell and perform warranty service on vehicles within the Ford light truck and
medium truck line-makes and also the Ford passenger automobile line-make.

The State Office of Administrative Hearings (SOAH) issued a Proposal for Decision (PFD). The parties submitted to the
Board a Joint Motion to Dismiss and for Entry of an Agreed Final Order of Dismissal with Prejudice. The Board is
required to issue a final order in this case.

The Board may:
1. accept the Agreed Final Order of Dismissal with Prejudice; or
2. consider the PFD to determine whether Chastang established good cause for the relocation as required
by Texas Occupations Code §2301.652 and issue an order in accordance with that determination.

Both parties provided timely notice of their intent to make oral presentations to the board but did not submit written
materials.

FINANCIAL IMPACT
N/A

BACKGROUND AND DISCUSSION

On or about October 10, 2019, Chastang Ford submitted its application to TxDMV to relocate its Ford dealership from
6200 North Loop East, Houston, Texas 77026 (current site), to 3625 & 3669 Eastex Freeway, Houston, Texas 77026
(relocation site).

Tommy Vaughn filed a protest with TxDMV, challenging Chastang Ford’s application to relocate. The TxDMV referred
Tommy Vaughn’s protest to the State Office of Administrative Hearings (SOAH) for a contested case hearing and issued a
Notice of Hearing to the parties on November 3, 2021.

1
Page 1 of 3 Back to AGENDA
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A SOAH administrative law judge (ALJ) conducted a hearing on the merits on July 24-28, 2023. The ALJ closed the record
on November 17, 2023, and issued the PFD on January 16, 2024. The PFD found that Chastang met its burden of
showing good cause for the relocation of its Ford dealership from its current site to the relocation site.

On January 31, 2024, both Chastang and Tommy Vaughn filed exceptions to the PFD. Chastang filed a reply to Tommy
Vaughn’s exceptions on February 8, 2024. Tommy Vaughn filed a reply to Chastang’s exceptions on February 14, 2024.
The ALJ considered the exceptions and replies and issued her exceptions letter on April 15, 2024, recommending no
changes to the PFD.

The Board has jurisdiction to consider the contested case and to enter a final order. In determining whether Chastang
established good cause for its relocation, Texas law requires the Board to consider seven factors listed in Texas
Occupations Code §2301.652(a)(1)-(7).

Board Authority in this Contested Case

1. Texas Government Code §2001.056 allows for informal disposition of a contested case by an agreed
Settlement.

2. 43 Texas Administrative Code §224.19 provides that upon receipt of an agreed order, the board may adopt
the settlement and issue a final order, reject the settlement, or take other action that the board finds just.

3. Texas Occupations Code §2301.652 (a)(1)-(7) sets out the requirements for a dealer to establish good cause for a
license application following a protest:

a. whether the manufacturer or distributor of the same line-make of new motor vehicle is being

adequately represented as to sales and service;

b. whether the protesting franchised dealer representing the same line-make of new motor vehicle is in
substantial compliance with the dealer's franchise, to the extent that the franchise is not in conflict with
this chapter;
the desirability of a competitive marketplace;
any harm to the protesting franchised dealer;
the public interest;
any harm to the applicant; and

™ o a0

current and reasonably foreseeable projections of economic conditions, financial expectations, and the
market for new motor vehicles in the relevant market area.
4. Texas Occupations Code §2301.709 requires the Board to issue a final order in this case.
5. Texas Government Code §2001.058(e) allows an agency to change a finding of fact or a conclusion of
law made by the ALJ only if the ALJ:
a. misapplied or misinterpreted applicable law, agency rules, written policies provided to the ALJ by the
agency, or prior administrative decisions,
b. relied on a prior administrative decision that is incorrect or should be changed, or
c. made a technical error in a finding of fact that should be changed.

The Board must state in writing the specific reason and legal basis for a change made to a finding of fact or
conclusion of law.

Attachments

The following documents are attached to this Executive Summary for consideration by the Board:

1. January 16, 2024 SOAH ALJ PFD
2. January 31, 2024 Chastang’s Exceptions to the PFD

Back to AGENDA
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3. January 31, 2024 Tommy Vaughn’s Exceptions to the PFD

4. February 8, 2024 Chastang’s Reply to Tommy Vaughn’s Exceptions to the PFD

5. February 14, 2024 Tommy Vaughn’s Reply to Chastang’s Exceptions to the PFD

6. April 15,2024 ALJ’s Exceptions Letter

7. July 19, 2024 Joint Motion to Dismiss and Proposed Agreed Final Order of Dismissal

with Prejudice

P 30f3
aes30 Back to AGENDA
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STATE OFFICE OF ADMINISTRATIVE HEARINGS

ADMINISTRATIVE HEARINGS April Bermea , CLERK
April Bermea , CLERK

State Office of Administrative Hearings

Kristofer S. Monson
Chief Administrative Law Judge

January 16, 2024

Leon Komkov VIA EFILE TEXAS

Mark Bankston VIA EFILE TEXAS

RE: Docket Number 608-22-0643.LIC;
Texas Department of Motor Vehicles No. 21-0018;
Tommie Vaughn Motors, Inc. v. Chastang Enterprises-Houston, LLC

d/b/a Chastang Ford
Dear Parties:
Please find attached a Proposal for Decision in this case.
Exceptions and replies may be filed by any party in accordance with 1 Texas

Administrative Code section 155.507(b), a SOAH rule which may be found at
www.soah.texas.gov.

CC: Service List

P.O. Box 13025 Austin, Texas 78711-3025 | 300 W. 15th Street Austin, Texas 78701
Phone: 512-475-4993 | www.soah.texas.gov

Back to AGENDA
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SOAH Docket No. 608-22-0643 Suffix: LIC

BEFORE THE
STATE OFFICE OF ADMINISTRATIVE
HEARINGS

TOMMIE VAUGHN MOTORS, INC.,
PROTESTANT
V.
CHASTANG ENTERPRISES-HOUSTON, LLC D/B/A
CHASTANG FORD,
APPLICANT

TABLE OF CONTENTS

L. Notice, Jurisdiction, Procedural History, and Overview ..........ccccceceevueeueenee. 2
II.  ApPlicable Law ......ccoieiiiiiiiieeicencteienteeeeeee et 4
III.  Factual Background .........ccocceeiiiiiiiiininininiiiiiicicnencnccncncnceensenean 7
A, Chastang Ford ..ot 7
B.  Tommie Vaughn Ford ........ccccoceriiiiniiinininiieieceeeneeeeeeeee 17
C.  The Need to Relocate and The Proposed Relocation Site.................. 21
D.  Ford Dealer Localities and the Houston Market .........cc.cccceuennnneee. 23
E.  Expert Reports and Testimony .........ccccceeeeeerreenerserienenneenenneenneenne 25

Back to AGENDA



TxDMV Board Meeting eBook August 8, 2024 15

1. Chastang Ford’s Expert Testimony ........c..ccecceeveeveenernuenennens 25
2. Tommie Vaughn’s Expert Testimony..........cccceeerveerervuenuennne. 31
IV, ADALYSIS ittt 38
A.  Harm to the Protesting Dealer ........cccocevvviviiniinininninniniiniinicnnns 38
1. Dr. Benton’s OpInions......c.ccceeeeeereerseersienreenseesseesseesseesseessnees 39
2. Other Evidence of Harm........cccccoceevienirnienniinennencescneeneenees 46
3. CONCIUSION.....coiuiiiiiieieteierete ettt 47
B.  PUbLC INtEreSt...c.coveriiciiiieiieienteitcecetce sttt 48
C.  Harm to the Applicant ..........cceceeeuervieriirnenrienireneeseeeeeeesee et 51
D.  Adequacy of Representation .........ccccceceeeveeveeereenenneeneeneenneenenseenneenne 54
E.  Desirability of a Competitive Marketplace .......c..cccceevueverveenenvuennnene 55
F.  Current and Reasonably Foreseeable Projections of
Economic Conditions, Financial Expectations, and the
Market for New Motor Vehicles in the Relevant Market Area........... 57
G.  Protesting Dealer’s Compliance with the Franchise.......................... 58
H.  CONCIUSION. ..ottt ettt 62
V. Findings of Fact......cccocoviivininiiiiiiiiiiiiiniitncccn e 62
VL. Conclusions of LaW.......ccoceeeerierirnieninienieenteseeeesteseeeeesae et 71
2

Proposal for Decision, SOAH Docket No. 608-22-0643,
Referring Agency No. 21-0018

Back to AGENDA
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SOAH Docket No. 608-22-0643 Suffix: LIC

BEFORE THE
STATE OFFICE OF ADMINISTRATIVE
HEARINGS

TOMMIE VAUGHN MOTORS, INC.,
PROTESTANT
V.
CHASTANG ENTERPRISES-HOUSTON, LLC D/B/A
CHASTANG FORD,
APPLICANT

PROPOSAL FOR DECISION

Chastang Enterprises-Houston, LLC, d/b/a Chastang Ford, a franchised
Ford Motor Company (Ford) truck dealer in Houston, filed an application with the
Texas Department of Motor Vehicles (Department) for the license required to
relocate to a site slightly more than two miles west of its current dealership.
Chastang Ford’s application was protested by Tommie Vaughn Motors, Inc. d/b/a
Tommie Vaughn Ford (Tommie Vaughn), the closest franchised Ford dealer to the
proposed relocation site, and the protest was referred to the State Office of

Administrative Hearings (SOAH). After evaluating the evidence under the factors

Back to AGENDA
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set out in Texas Occupations Code section 2301.652, the Administrative Law Judge
(ALJ) concludes that Chastang Ford established good cause for the
relocation. Accordingly, the ALJ recommends that the Department dismiss

Tommie Vaughn’s protest and continue processing Chastang Ford’s application.

I.  NOTICE, JURISDICTION, PROCEDURAL HISTORY, AND OVERVIEW

Chastang Ford holds a franchised-motor-vehicle-dealer license authorizing it
to sell and provide warranty service on the Ford light truck and Ford medium truck
line-makes at 6200 North Loop East (also called Loop 610) in Houston,
Harris County, Texas.! Chastang Ford submitted an application to the
Department, in which it seeks to relocate its dealership operations to 3625 and 3669
Eastex Freeway (also called Interstate 69 and U.S. 59), also in Houston.? In
connection with the application, Ford issued an Evidence of Relocation Approval
certifying to the Department its approval of the proposed relocation.’ Ford also
issued initial and superseding Conditional Letters of Approval to Chastang Ford,
the second of which sets a deadline of December 31, 2025, for Chastang Ford to

complete and occupy the new dealership facilities.*

Tommie Vaughn is also a franchised Ford dealer that holds a license to sell

and perform warranty service on Ford light trucks, medium trucks, and passenger

! Ex. A-s0. Chastang Ford’s exhibits are identified by the letter A (for Applicant), while Tommie Vaughn’s are
identified by the letter P (for Protestant).

% Ex. P-4,
3 Ex. A-12; see Tex. Occ. Code § 2301.464.

4 Ex. A-11.

2

Proposal for Decision, SOAH Docket No. 608-22-0643,
Referring Agency No. 21-0018

Back to AGENDA
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cars from its location at 1201 North Shepherd Drive in Houston, Texas.’
Tommie Vaughn filed its protest with the Department on May 12, 2021, and the
matter was docketed with SOAH on November 1, 2021.° The Department issued a
Notice of Hearing on November 3, 2021. Notice and jurisdiction were uncontested
and are addressed in the findings of fact and conclusions of law without further

discussion.

The hearing on the merits was held via Zoom videoconference on
July 24-28, 2023, before ALJ Rebecca S. Smith. Chastang Ford was represented by
attorneys Leon V. Komkov and J. Bruce Bennett. Tommie Vaughn was represented

by attorneys Mark Allan Bankston and Mark King.

In its direct case, Chastang Ford presented the live testimony of (1) its
Dealer Principal Joe Chastang; (2) its General Manager, Patrick Chastang; (3) its
Parts Manager, John Smith; (4) its Vice President of Sales, Dan Miller; (5) and
expert witness Joseph R. Roesner. Tommie Vaughn presented the live testimony of
(1) its President, James Janke; (2); its Co-General Manager Kirby Janke; (3) its
other Co-General Manager Kyle Janke; (4) its Controller, Joe Blair; and (5) expert
witness Cristina Benton, Ph.D. In rebuttal, Chastang presented (1) additional
testimony from Joe Chastang; (2) live testimony from expert witness

Stephen Pearse; and (3) further expert testimony from Mr. Roesner.

> Ex. A-8L.

® Another dealer, Doggett Ford, also filed a protest of Chastang Ford’s application, separately docketed under
SOAH Docket No. 608-22-0344. Following a separate hearing, a Proposal for Decision (PFD) was issued in that
matter on October 17, 2023. The Department’s governing board had not ruled on that PFD as of the record-close
date in this case.

3

Proposal for Decision, SOAH Docket No. 608-22-0643,
Referring Agency No. 21-0018

Back to AGENDA
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In addition to the live testimony, each party’s exhibits also included excerpts
of deposition testimony from these witnesses and others. Chastang Ford presented
deposition testimony from two Ford Motor Company employees, Adam Tidwell
and Kevin McGuirk; from its employees Mr. Miller and Mr. Smith; from
additional Chastang Ford employees Greg Whitworth,
Amanda Chastang Venghaus, and Dennis Venghaus; from James Janke, Kyle Janke
and Kirby Janke; and from Dr. Benton.” Tommie Vaughn presented deposition
testimony from James, Kyle, and Kirby Janke and from Mr. Blair; from Dr. Benton;
from Chastang personnel Joe Chastang, Patrick Chastang, the Venghauses,
Mr. Miller, Mr. Rodriguez, Mr. Smith, Mr. Whitworth, and Tony Rodriguez; and
from Ford employees Mr. Tidwell and Mr. McGuirk.®

The record closed on November 17, 2023, with the filing of Chastang Ford’s

response brief.

II. APPLICABLE LAW

Chapter 2301 of the Texas Occupations Code defines a “franchised dealer”
as a person or entity who is engaged in the business of buying, selling, or

exchanging new motor vehicles, or repairing or servicing motor vehicles under a

7 Exs. A-105 (Tidwell), A-106 (McGuirk), A-108 (Whitworth), A-109 (Miller), A-110 (Smith), A-111
(Ms. Venghaus), A-112 (Mr. Venghaus), A-113 (James Janke), A-114 (Kyle Janke), A-115 (Kirby Janke), and A-116
(Benton).

8 Exs. P-131 (Benton), P-132 (Joe Chastang), P-133 (Patrick Chastang), P-134 (Ms. Venghaus), P-135

(Mr. Venghaus), P-136 (Miller), P-137 (Rodriguez), P-138 (Smith), P-139 (Whitworth), P-140 (Tidwell), P-141
(McGuirk), P-142 (James Janke), P-143 (Kyle Janke), P-144 (Kirby Janke), and P-145 (Blair).

4

Proposal for Decision, SOAH Docket No. 608-22-0643,
Referring Agency No. 21-0018

Back to AGENDA
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manufacturer’s warranty, at an established and permanent place of business,
pursuant to a contract—a franchise—with the manufacturer.” To engage in those
activities, a franchised dealer must obtain a general distinguishing number under
Chapter 503 of the Transportation Code and apply for and obtain a license from the
Department under Chapter 2301 of the Occupations Code permitting it to sell
and/or service the particular line-make covered by its franchise.’® A franchised
dealer must obtain a separate license for each separate and distinct physical
premise and business facility where it conducts those operations, termed a
“dealership.”" The term “dealership” includes premises or facilities where only
repair work is performed if that repair work is performed under a franchise and a
vehicle manufacturer’s warranty.'? Before making any change in the location of a
dealership, a franchised dealer must apply for and obtain a license for the new

location.®

A franchised dealer of the same line-make has standing to protest an
application to relocate if that protesting dealer’s dealership is located either in the
same county in which the proposed dealership is to be located or within a 15-mile
radius of the proposed dealership.”* A dealer may not protest a relocation

application “if the proposed relocation site is not: (1) more than two miles from the

9 Tex. Occ. Code § 2301.002(16), (27).

10 Tex. Occ. Code §§ 2301.251(a)-(b), .252(a).

1 Tex. Occ. Code §§ 2301.002(8), .257(c), .355.

12 Tex. Occ. Code § 2301.002(8).

B3 Tex. Occ. Code § 2301.257(c); 43 Tex. Admin. Code §§ 215.104(g), .108, .110.

14 Tex. Occ. Code § 2301.652(b).
5
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site where the dealership is currently located; or (2) closer to the franchised dealer

than the site from which the dealership is being relocated.”

An applicant must establish good cause for its application. The Department

is to consider the following factors when determining good cause:

1.  whether the manufacturer or distributor of the same line-make of new
motor vehicle is being adequately represented as to sales and service;

2. whether the protesting franchised dealer representing the same
line-make of new motor vehicle is in substantial compliance with the
dealer’s franchise, to the extent that the franchise is not in conflict
with . . . chapter [2301];

the desirability of a competitive marketplace;
any harm to the protesting franchised dealer;
the public interest;

any harm to the applicant; and

N oo vmos W

current and reasonably foreseeable projections of economic
conditions, financial expectations, and the market for new motor
vehicles in the relevant market area.'®

Section 2301.652 does not set out the particular weight to be given any factor
or factors. Instead, weighing of the good cause factors is left to the Department’s
discretion.” Typically, less weight is given to adequacy of representation and the

desirability of a competitive marketplace in relocation cases, where a dealer is

15 Tex. Occ. Code § 2301.652(c).
16 Tex. Occ. Code § 2301.652(a).

17 See Meier Infiniti Co. v. Motor Vehicle Bd., 918 S.W.2d 95, 100 (Tex. App.— Austin 1996, writ denied).
6
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already in the market, than in cases involving an application to add a dealer

location, or point, to the marketplace.’®

Instead, in relocation cases, greater significance is placed on potential harm

to the protesting dealer and the public interest.”

Chastang Ford, as the applicant, has the burden of proving that good cause
exists for the relocation, although each party would bear the burden of production
for any evidence relevant to a good-cause factor that would be favorable to it.?° The

standard of proof is by a preponderance of the evidence.*!

III. FACTUAL BACKGROUND

A. CHASTANG FORD

Chastang Ford is a franchised Ford truck dealer whose dealership is located
off the access road to North Loop 610 in Houston in the Kashmere Gardens
neighborhood, which is generally an area of modest homes.?* It is authorized to sell

and provide warranty service on the Ford light and medium truck lines. It is not

8 Momentum BM W, Ltd. v. Don McGill Imports, Inc., MVD Docket No. 91-091 (1991) (PFD at 3-4) (found at Tab 6

to the appendix to Applicant’s (App.) Opening Brief). References to App. Opening Brief are to the corrected version
of that brief.

9 Momentum BMW (PFD at 3).
20 See Tex. Occ. Code § 2301.652; 1 Tex. Admin. Code § 155.427.

2L See Granek v. Tex. St. Bd. of Med. Exam’rs, 172 S.W.3d 761, 777 (Tex. App.— Austin 2005, no pet.); Sw. Pub. Servs.
Co. v. Pub. Util. Comm’n of Tex., 962 S.W.2d 207, 213-14 (Tex. App.— Austin 1998, pet. denied).

2 Transcript (Tr.) of the Hearing on the Merits, Volume (Vol.) 1 at 38-39, 41; Ex. A-1.
7
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# although the parties agree that Ford primarily

authorized to sell Ford cars,
manufacturers trucks, not cars.?* Chastang Ford is a Ford-designated truck center,
one of four in Texas.” This designation will disappear because of a change to Ford
policy. Going forward, Chastang Ford will be given a more specific retail dealer
locality, as opposed to its current dealership locality, which covers all of
Harris County and includes parts of Fort Bend, Montgomery, Brazoria, and

Galveston Counties.?®

Ford divides Texas into regions and the regions into zones. Chastang Ford,
like Tommie Vaughn, is in Zone A of the Houston Region. The Houston Region,
also known as Region 33, encompasses much more than just Houston, including
much of the southern half of the state.?”” Zone A consists of 13 dealerships, mostly

in the Houston metropolitan area along with a few rural dealerships.?®

Since its beginning, Chastang Ford has focused on trucks. In 1994,
Joe Chastang (Mr. Chastang), now Chastang Ford’s Dealer Principal, purchased

the Volvo heavy truck dealership where he had been working.? The Volvo truck

23 Tr. Vol. 2 at 96.
24Ty, Vol.1at 112.
% Tr. Vol. 1 at 77.

26 Tr. Vol. 1 at 87; Ex. A-2; Tommie Vaughn has challenged the new Ford retail dealer locality in a separate SOAH
matter. Under its franchise agreement with Ford, Chastang Ford currently has the responsibility to “promote
vigorously and aggressively the sale at retail . . . of TRUCKS to private and fleet customers within the DEALER’S
LOCALITY.” Ex. A-1 at 9 (capitalization in original).

27Ty Vol. 1at 60, Tr. Vol. 5 at 37.
28 Tr. Vol. 5 at 71-75; Ex. A-26 at 0035.

29 Tr. Vol. 1 at 30-31.
8
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dealership was located at Chastang Ford’s current location.*® He stopped being a
Volvo dealer in 2003, shortly before he purchased the assets of Bayou City Ford,
which was also a truck center that sold Ford light and medium duty trucks.”
Chastang Ford is and has been focused on fleet sales and larger accounts.*> From
2019 through 2022, around one-third of Chastang Ford’s sales were retail; the
remaining two-thirds were fleet sales.*® This method of sales is more relationship-

driven, as opposed to relying on a customer coming into the dealership.**

At the time of the purchase, and for approximately 30 years before that,
Bayou City Ford was located at 3625 Eastex (also called I-69), which is also the
proposed Chastang Ford relocation site.*> Mr. Chastang decided to move the
dealership from the original site to its current site because he had recently redone
the facility on North Loop and the facility on Eastex was rundown and too big for

the size of the dealership at that time.*

The dealership’s business has grown since 2004, and now Chastang Ford

contends it has outgrown its current location. In 2004, Chastang Ford sold 485 new

39Tr. Vol. 1at 31.

31Tr. Vol. 1 at 32-33.

32 Tr. Vol. 1 at 207.

33 Tr. Vol. 1at 207; Ex. A-22 at 15.
34 Tr. Vol. 1at 207; Tr. Vol. 2 at 103.
35 Tr. Vol. 1 at 34.

36 Tr. Vol. 1 at 35.

9
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vehicles; its 2022 new vehicle sales were a little under 2200.% Yet, given the size of
the dealership lot, the dealership only can display approximately 50 new vehicles.**
According to Patrick Chastang, the dealership’s General Manager, it has space for
about 30 to 35 used vehicles.* Similarly, Mr. Chastang testified that Chastang Ford
lacks the space to stock the number of vehicles necessary “to be really in the used
vehicle business.”*° For example, in 2022, Chastang Ford sold 318 used vehicles,

whereas the average dealer in the Houston Zone A region sold 956 used vehicles.*

Although the lot consists of 5.992 acres, not all the space is usable for the
dealership business; around one acre is used as a retention pond.*” Mr. Chastang
testified that he is unaware of any Ford dealerships in the Houston metro area with
a physically smaller dealership facility than Chastang Ford has.* Because of the
size of the trucks Chastang Ford services and sells, multistory facilities are not
feasible. Patrick Chastang testified that “just the ramp alone was not going to work

for our style of vehicles.” *

37Ty, Vol. 1at 47.
38 Ty Vol. 1at58.

39 Tr. Vol. 2 at 101. Mr. Chastang testified that the dealership could display 30 used vehicles or “maybe if they are
really small, 40.” Tr. Vol. 1 at 58.

40t Vol. 1 at 59-60.
Tt Vol. 1 at 60-61.
42Ty, Vol. 1 at 37.
3 Tr. Vol. 1at 41.

441, Vol. 2 at 87.

10
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Trying to work around the property’s limitations, Chastang Ford built a
mezzanine for the parts department, but that was “a stop-gap.”* The dealership
also added some parts storage containers and enclosed a small building for parts as

well.

Chastang Ford presented evidence about difficulties, apart from just size,
that exist at its current location. Although the dealership’s address is on the
North Loop, it does not have direct access from the highway.* Instead, there is
only a single point of entrance, about 30 feet wide, on a cross street, Blaffer
Street.”® The dealership is located next to a pallet company, warehouses, and a
gasoline and diesel distributor.” As a result, heavy trucks travel up and down
Blaffer Street going to and from those businesses, sometimes hitting the concrete
while trying to make a tight turn on a short corner.*® The road is not in good

condition.”!

Because of the space constraints and the single entrance, delivery of new
vehicles directly to the dealership would either clog up Blaffer Street if the delivery

driver parked on the street or “clog our lot completely up” if the delivery driver

45 Tr. Vol. 1 at 46.
46 Tr. Vol. 1 at 46.
47y, Vol. 1at 41.
“8Tr. Vol. 1 at 41.
49Tr. Vol. 1 at 42-43.
30Tt Vol. 1at 42-43.

SLTr, Vol. 1 at 42-43.
1
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pulled into the lot.** Delivery drivers would either park right in front of the gate or
would pull into the lot to deliver vehicles. Pulling into the lot would fully or

partially block customer access to both sales and service.*

Around 2013, Mr. Chastang purchased a 3.1-acre piece of property on
Eastpark that the dealership originally used as storage to alleviate some of the

overcrowding.>*

This property is approximately 1.1 miles away from the
dealership.® The dealership later built a building on it where they could wash
vehicles and accept deliveries, and it now takes delivery of new vehicles there. The
Eastpark facility is also used for storing used vans that would be displayed at the
dealership if there was space for them. Employees bring those vans to the
dealership if a customer wants to look at them.> The Eastpark facility is also used
as an overflow lot for service vehicles that are waiting for the customer to pick them
up or for vehicles that have not yet been worked on.” Two Chastang Ford
employees work full-time moving vehicles between the dealership and the Eastpark

facility, and a third performs that work part-time.”® Chastang Ford pays around

$10,500 in rent each month for the Eastpark facility.”

S2Tr. Vol. 1 at 41.

33 Tr. Vol. 1 at 54-55.

> Tr. Vol. 1 at 53-54, Vol. 2 at 86.
55 Tr. Vol. 1 at 186.

36 Tr. Vol. 2 at 83-84.

7 Tr. Vol. 2 at 84.

8 Tr. Vol. 2 at 91.

3 Tr. Vol. 2 at 91.
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Proposal for Decision, SOAH Docket No. 608-22-0643,
Referring Agency No. 21-0018

Back to AGENDA



TxDMV Board Meeting eBook August 8, 2024 28

Mr. Chastang testified that Chastang Ford reached the limits of its service
capacity in 2014 or 2015, earlier than it reached capacity for other departments.®°
He testified that the service department cannot get trucks in and out fast enough,
and they have to double- or triple-stack trucks, which requires moving trucks to
access the trucks in the back of the stack.® For some of those trucks, the dealership
has to use a forklift to push or pull trucks around.®* Chastang Ford has 33 repair
stalls, which according to Patrick Chastang is an insufficient number to handle its
current business.® He testified that the conditions hurt Chastang Ford’s ability to
recruit technicians, both because of the physical layout, but also because
technicians get paid based on their efficiency, which is reduced when they have to

wait for triple-stacked trucks to be moved before they can look at them.®*

Additionally, service turnaround time is particularly important to Chastang
Ford’s largely commercial customers. Chastang Ford’s Vice President for Sales

Dan Miller testified:

when a commercial customer brings their vehicle in to us and it’s
broken down or it needs mechanical repair, they’re not making a
living, it’s how they feed their families, so it’s so vitally important for
a quick turnaround to get that truck back on the road. We have a
number of commercial customers too that cannot go out and just rent

60Ty, Vol. 1at 48.
81 Tr. Vol. 1 at 49.
62Ty, Vol. 2 at 78.
3T Vol. 2 at 53, 62.

%4 Tr. Vol. 2 at 64.
13
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a vehicle on a short-term basis to allow them to fill in because they
might be a DOT certified driver of a truck hauling a hazardous
material or something like that.®

These service issues can hurt the relationship with a commercial or fleet
customer, which can in turn affect Chastang Ford’s sales.® Mr. Miller also testified
that the dealership lacks the space to stock a sufficient number of emergency-needs

work trucks.?’

The size limitations, plus the large size of some of the trucks Chastang Ford
services, create other risks as well. Small vehicles needing service are lined up with
large commercial trucks in the service drive.® Parts delivery drivers also park in the

same drive, daily creating ‘“an unsafe cluster.”®

Additionally, according to Patrick Chastang, the crowded storage situation
leads to lot damage.” He testified that industry average for lot damage on an
insurance policy is 2-3%. He testified that, as of the July hearing date, Chastang
Ford was at 4% for the year, which did not count two significant incidents the

previous month, for which he estimated the dealership would be responsible for

85Tr. Vol. 2 at 220.

66 Tr. Vol. 2 at 219.

7 Tr. Vol. 2 at 222-23.
88 Tr. Vol. 2 at 93.

9 Tr. Vol. 2 at 93.

70Ty, Vol. 2 at 94.
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around $10,000.”" He agreed that lot damage is an issue for every dealership, but
stated that Chastang Ford’s is more significant, given the bigger trucks and the

tight space.”

Ford is moving away from the truck center designation, which is evolving
into a Ford Pro Elite program.” This program requires a dealer to build a separate
facility for commercial service and parts and to have 30 service bays just for Ford
Pro Elite.”* Although this program is replacing the truck center concept, any dealer,
not just truck centers, may participate in it by building the appropriate facility.”
Mr. Chastang testified that his current facility lacks the space to build
improvements that meet the Pro Elite standard.” He testified that this inability to
qualify harms Chastang Ford because service to their commercial customers is

their “core business.””’

The lack of space affects the parts department, as well. In addition to using

parts in servicing vehicles, Chastang Ford also wholesales parts to independent

"I Tr. Vol. 2 at 95.
2Ty Vol. 2 at 96.
3 Tr. Vol. 1at 63.
"4 Tr. Vol. 1 at 63-64.
75 Tr. Vol. 1 at 63-64.
76 Tr. Vol. 1 at 64.

"7 Tr. Vol. 1 at 65.
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repair shops, municipalities with shops, and other dealerships.”® Its parts

department has 31 employees.”

Patrick Chastang testified that the dealership does not have sufficient space
to carry the depth of parts it needs, so many times per day, it must buy parts
instead of having the parts on the shelf.?® For their wholesale parts business,
Chastang Ford tries to get parts to the wholesale customer the same day, a goal that
is complicated by their lack of storage.®' The dealership either has to buy the part,
which makes them less competitive, or the dealership could lose the business to a
parts wholesaler that has the part immediately available.®> Patrick Chastang

testified that the Ford warehouse delivers parts daily, but he “needs parts on the
shelf.”#

For the last several years, roughly 80 to 85% of Chastang’s new vehicle sales
have been commercial retail or fleet sales.®* And many of its consumer sales are to
employees of its commercial customers. According to Mr. Miller, those employees

are “comfortable [enough] based on their company or their employer’s decision to

8 Tr. Vol. 2 at 57.
" Tr. Vol. 2 at 57.
80 Tr. Vol. 2 at 60.
81Tt Vol. 2 at 61.
82 Tr. Vol. 2 at 62.
8 Tr. Vol. 2 at 61.

84 Tr. Vol. 2 at 98-99.
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come to Chastang Ford that they will also.”?® Patrick Chastang testified that the
dealership does not intend to ask to add cars to its license®® and has no intention to
change the dealership’s business model, which focuses on commercial retail and
fleet sales, into a dealership based on consumer retail sales.®” He emphasized that
Chastang Ford will not stop focusing on commercial sales, saying “that’s our

identity, that’s our bread and butter.”*®

Patrick Chastang further testified that internet shopping has not had a
significant impact on Chastang Ford’s relationship-based commercial business;
only about 3% of its business comes through Ford online leads.®® The dealership
obtains that business by visits or calls. The dealership also uses governmental fleet

and commercial bidding sites.*

B. TOMMIE VAUGHN FORD

Tommie Vaughn is a franchised Ford dealer located at 1201 N. Shepherd
Drive, in the Heights neighborhood of Houston.”” The dealership’s president is

James Janke, who is married to the daughter of the dealership’s founder.”> The

85 Tr. Vol. 2 at 224.
86 Tr. Vol. 2 at 97.
87 Tr. Vol. 2 at 77.
88 . Vol. 2 at 74.
89
Tr. Vol. 2 at 103, 106.
9 Ty, Vol. 2 at 104.
LT, Vol. 3at 17, 19.

92 Tr. Vol. 3 at 6-7, 13.

17

Proposal for Decision, SOAH Docket No. 608-22-0643,
Referring Agency No. 21-0018

Back to AGENDA



TxDMV Board Meeting eBook August 8, 2024 33

Jankes’ two sons, Kyle and Kirby, serve as the dealership’s Co-General

Managers.*

Tommie Vaughn’s current sales focus is on retail sales, but when Mr. Janke
began working there in 1976, the dealership had a sizable fleet focus.** Mr. Janke
testified that the dealership increased its retail consumer focus following pressure
from Ford.”® The dealership still makes fleet sales, but significantly fewer than

Chastang Ford does.*®

Like Chastang Ford, Tommie Vaughn does not have freeway frontage.” It is
the closest Ford dealer to downtown Houston, although that would change if
Chastang Ford moves to its proposed location.”® Also, like Chastang Ford,
Tommie Vaughn is a standalone dealership, as opposed to one located in a
dealership cluster with dealerships from competing brands.” Unlike
Chastang Ford, however, Tommie Vaughn is in an area where the population has

an average household income of $100,000 or higher.'®

% Tr. Vol. 3 at 7-8.
94 Tr. Vol. 3 at 20-21.
95 Tr. Vol. 3 at 116.
% Tr. Vol. 3 at 162-63. In 2022, Tommie Vaughn sold about 1,160 fewer fleet vehicles than Chastang Ford did.
97 Tr. Vol. 3 at 25.
% Tr. Vol. 3at 27, 31.
99
Ex. P-2; Tr. Vol. 1 at 235.

100 1. Vol. 3 at 19.
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Tommie Vaughn’s total dealership facilities consist of a little over 15 acres.'
When Mr. Janke began working at the dealership, the fleet business was operating
at a property in the 900 block of N. Shepherd Drive, and the truck shop was located
at 1145 N. Shepherd.'*> The dealership acquired some additional property in the
1200 block of N. Shepherd and began the process of constructing new facilities.'*
After construction finished, the dealership moved to the location at
1201 N. Shepherd and used the 1145 N. Shepherd location, after also rebuilding on
it, for used car sales.'® The 900 block and 1201 N. Shepherd locations, although on
the same street, are not contiguous; they are approximately 0.6 miles apart.'®
Warranty service work is performed at both locations, and some medium new truck
sales and all new fleet sales are made at the 900 block of N. Shepherd location.'*
Tommie Vaughn does not have a separate license number for the 900 block

location but instead uses the franchise number it uses for 1201 North Shepherd.'”’

Tommie Vaughn has about 55 to 60 service bays and carries around
$3 million in parts.'® Mr. Janke testified that Tommie Vaughn has signed up for

Ford’s electric vehicle program, which requires installing chargers and service

1011y Vol. 3 at 36.

102 1y Vol. 3 at 36-37.

1031 Vol. 3 at 37-38.

104 1y Vol. 3 at 38.

105 Tr. Vol. 4 at 10.

106 1 Vol. 3 at 69-72.

107 Tr. Vol. 4 at 8. Additional facts and arguments about Tommie Vaughn’s license and its locations will be

discussed in Section IV.G.

108 v Vol. 3 at 42.
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stalls.’” He testified that the dealership is also looking into participating in the

110

Ford Pro Elite program.

In 2019, Tommie Vaughn received notification from Ford about its 2018 new
sales performance deficiencies.' In particular, Ford notified the dealership that it
failed to meet expected registration and sales effectiveness in its locality. As
Kirby Janke described it, this measure compares the expected registrations in the
assigned locality to actual sales."? For this measurement, it does not matter where
the sales occur.'® Tommie Vaughn received a similar letter in 2021."* Although the
numbers remained below what Ford wanted, the sales numbers had increased.'
Kirby Janke attributes some of Tommie Vaughn’s difficulties with meeting its

truck and SUV sales to having Chastang Ford in its dealership locality."

Despite any issues with sales effectiveness, Joe Blair, Tommie Vaughn’s
controller, testified that the dealership’s working capital has consistently been well

above Ford’s recommended guidelines, and that as of December 2022, the

109y Vol. 3 at 41.

10 Vol. 3 at 41.

U Ex. P-94; Tr. Vol. 3 at 141-42.

N2y Vol. 3 at 143.

81 Vol 1at 84, 86.

14y Vol. 3 at 152.

151 Vol. 3 at 153.

161 Vol. 3 at 156.

20

Proposal for Decision, SOAH Docket No. 608-22-0643,
Referring Agency No. 21-0018

Back to AGENDA



TxDMV Board Meeting eBook August 8, 2024 36

dealership had $12.4 million in cash.' It is a financially strong dealership, but
Mr. Blair thinks it will be “more difficult” to remain so if Chastang Ford is allowed

to move closer to it.'®

C. THE NEED TO RELOCATE AND THE PROPOSED RELOCATION
SITE

Realizing the dealership needed to grow, Mr. Chastang looked at options
before deciding to move 2.02 miles west back to the original Bayou Ford location
on Eastex. He testified that he considered remodeling and had Ford look at it, but
the remodeling suggestions could not give them more room; it “was like shuffling
chairs around.”™ The idea of remodeling was abandoned. According to
Mr. Chastang, he looked at several other properties before deciding on the
relocation site. He talked to his neighbors, searched on internet sites, and had real
estate professionals looking for properties. He testified that he did not limit his
search to the immediate vicinity; he “looked everywhere” and visited around
30 properties.’® He testified that the proposed location was “the only property

that was big enough and was as close as we could possibly find to the dealership.”'*!

U7 1r Vol. 4 at 18-19.

U8 Ty Vol. 4 at 19, 26.

19y Vol. 1at 53.

1201 Vol 1at 51, 52.

1211r Vol. 1 at 53.
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The current and proposed locations are 2.02 miles apart, with the proposed
location being west of the current location.'” The proposed location consists of
about 11.8 acres, and almost all that acreage would be useable.'* It is located in the
same neighborhood, Kashmere Gardens, and ZIP code as Chastang Ford’s current
location.”* The surrounding area is commercial, with “lower priced homes and
apartments” on the opposite side of the freeway.'> Mr. Chastang testified that the
dealership would not need to retain the Eastpark off-site facilities if it moved.'*
The new location would have multiple entry and exit points, and the layout of the
surrounding streets would allow for vehicles to be delivered directly to the

location.'?’

Measured by air distance, Tommie Vaughn is 6.3 miles from
Chastang Ford’s current location. The driving distance between Tommie Vaughn
and the current Chastang Ford location is 7.8 miles; the driving distance between
Tommie Vaughn and the proposed relocation site is 5.2 miles.””® Chastang Ford’s
expert Joseph Roesner testified that driving from Tommie Vaughn to the relocation

site would be 30 seconds faster than driving to Chastang Ford’s current location.'”

122 B¢ A-20 at 72.

123 T Vol. 1at 37.

124y Vol. 1 at 38.

1251y, Vol. 1at 38.

126 1. Vol. 1at73.

127 Tt Vol. 1 at 63.

128 gy A-20 at 72.

1291y, Vol. 1 at 201-02, Ex. A-20.
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D. FORD DEALER LOCALITIES AND THE HOUSTON MARKET

Ford assigns to its retail dealers a “dealer locality” made up of the closest
census tracts to that dealer.” As a truck center, Chastang Ford was not assigned a
standard retail dealer locality, and in fact, Chastang Ford is located in the eastern
half of Tommie Vaughn’s current retail dealer locality.”' Ford reconfigured its
dealer localities in 2022 based on 2020 census data.’** At the same time, Ford
decided to assign retail dealer localities to all its truck centers, including
Chastang Ford."™ Some of Chastang Ford’s new retail dealer locality will consist of
census tracts that make up the eastern part of Tommie Vaughn’s dealer locality.
Tommie Vaughn has filed a protest to Ford’s assignment of Chastang Ford’s
dealer locality. That protest is pending in a separate SOAH docket.”** Because of

the pending protest, Chastang Ford’s dealer locality has not gone into effect.

A dealer locality is not a sales territory, and sales effectiveness is not
measured by sales in the dealer’s locality.”®> No other dealer is prohibited from
advertising or selling to potential customers in another dealer’s locality."*® Nor are

customers aware of dealer locality.”” Ford does, in fact, use the dealer locality to

301+ Vol. 3 at 51-52; Ex. P-102.

BlTr Vol 1at 79; Tr. Vol. 3 at 54-55.

132 gy P-102.

133 Ex. P-141 at 53; Tr. Vol. 1 at 88.

B34 The protest to the dealer locality is SOAH Docket No. 608-23-09094.

B35 Tr Vol. 1at 82.

136 Tv Vol. 1 at 82-83.

137 Tr. Vol. 1 at 90.
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determine sales effectiveness. However, sales effectiveness is based on nationwide
sales, not on sales within the locality itself. Ford uses the dealer locality to calculate
expected sales by that dealer and then it compares the dealer’s nationwide sales to
that expectation.”® Kirby Janke testified that if Chastang Ford gets assigned their
dealer locality, “Ford is going to go to them and make them up their game on their
retail sales, so, therefore, they’re going to have to, you know, pick out of my
current dealer locality to get their retail sales up to what’s going to be expected of

them 139

Ford designates sales as retail sales unless they are made to a fleet customer
with a fleet identification number.’*® Mr. Chastang testified that based on that
definition, Chastang Ford is “already doing retail” with its non-fleet commercial
truck sales.'! He noted that Chastang Ford’s retail sales have increased in the last

few years without it changing its business model.'*

Mr. Chastang described the Ford dealerships in Houston as “some of the

biggest and most profitable dealerships in the country.”'* He also testified,

however, that Ford sales are a little lower in Houston than in the rest of the state.'**

138 Tt Vol. 5 at 146.

139 1r. Vol. 3 at 123.

140y Vol. 1at 39.

N Vol. 1 at 39.

421y Vol. 1at 39.

43¢ Vol. 1 at 93.

1441y Vol. 1at 91.
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Tommie Vaughn’s expert Dr. Benton noted that Ford sales are slightly better in

Houston than they are nationally.'*
E. EXPERT REPORTS AND TESTIMONY

1.  Chastang Ford’s Expert Testimony

Chastang Ford presented the expert testimony of Joseph Roesner and

Stephen Pearse at hearing.

Mr. Roesner is the president of the Fontana Group, which performs
consulting work for automobile dealers.’*® Mr. Roesner prepared a report in
April 2022, an updated report in December 2022, a rebuttal report in August 2022,

and then an updated rebuttal report in February 2023.'¥

Mr. Roesner initially emphasized the differences between Chastang Ford
and Tommie Vaughn. He stated that the two dealerships “are serving two different
sets of the market” — the majority of Chastang Ford’s sales are to fleet customers

148 He also

instead of retail, whereas for Tommie Vaughn, the reverse is true.
emphasized the difference in the types of vehicles sold. He noted that

Chastang Ford sells a greater mix of heavier vehicles than Tommie Vaughn does.

145t Vol. 4 at 55.

146 1 Vol. 1at 176-77.

147 Pr. Vol. 1 at 180-81; Exs. A-20-A-23.

148 Tr. Vol. 1 at 208; Ex. A-22 at 15 (showing that for the period of 2019 through October 2022, 32.7% of

Chastang Ford’s sales and 78.2% of Tommie Vaughn’s sales were retail).
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Between 2019 and October 2022, for the two heaviest truck weight categories,
Chastang Ford sold 75 trucks, whereas Tommie Vaughn sold one.'*® Similarly,
Chastang Ford vastly outsold Tommie Vaughn in the two next-highest weight
categories.”™® The reverse is true for the lighter weight trucks. Tommie Vaughn

outsold Chastang Ford for the lowest weight category.™

As for proximity, Mr. Roesner testified that Chastang Ford’s retail sales are
spread throughout the Houston area, whereas Tommie Vaughn’s retail sales are
clustered around it, like a standard dealer.”* He testified that a lot of Chastang
Ford’s retail sales are “side effects of the fleet accounts.”*** His updated report
contained maps showing the difference. The first map shows Chastang Ford’s

retail sales, with each blue dot showing a retail sale:™*

49 Ey A-22at 16.

150 gx. A-22 at 16. The weight categories are labeled 1 through 8, with 8 being the heaviest. These categories exclude

cars. For categories 5 and 6, Chastang Ford sold 773 vehicles, whereas Tommie Vaughn sold 273.

1 Ex. A-22 at 16. For weight category 1, Chastang Ford sold 603 vehicles, and Tommie Vaughn sold 1122.

152 Tr. Vol. 1 at 211, 215.

1381 Vol. 1at 212.

14 By A-22at18.
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Chastang's New Ford Retail Light + Medium Truck Sales
Harris County By 2020 Census Tract
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A separate map shows a tighter cluster of Tommie Vaughn’s retail sales for

the same period:**

155 Ex A-22 at 22.
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Tommie Vaughn Motors' New Ford Retail [:igilit + Medium Truck Sales
Harris County By 2020 Census Tract
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Mr. Roesner testified that a similar pattern existed for repairs, as well.
Chastang Ford services trucks throughout the area, whereas Tommie Vaughn’s

repairs are more locally based.®

Mr. Roesner also described the gravity model he performed to consider any
changes that might occur if Chastang Ford became more proximity driven. In the
dealership context, a gravity model is based on the idea that as a dealer moves

closer to a potential customer, the likelihood that the customer would go to that

156 T Vol. 1 at 214-15, 216.
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dealer, as opposed to another, increases.” As part of that modeling, he performed
a regression analysis and determined that proximity is a significant part of
Tommie Vaughn’s sales; in fact, drive-time distance explains about 54% of those
sales.”® Looking at Chastang Ford’s move, he concluded, again based on drive
time, that there would be little impact on Tommie Vaughn; the move would affect
11 out of 3,426 sales.™ He called this “virtually no impact.”'® Mr. Roesner
testified that he believed that drive time, instead of drive distance, is more relevant
when examining urban markets.' Nevertheless, he conducted a similar analysis
using drive distance and found a slightly greater impact of 2-3% on

Tommie Vaughn’s sales. '

Chastang Ford’s second expert witness, Mr. Pearse, testified that
Tommie Vaughn has the financial capacity to respond to the proposed relocation
and continue to operate profitably.’® He testified that from 2018-2021,
Tommie Vaughn sold fewer retail vehicles than the Zone A average, but greater

than the Houston Region average.'®* Despite having lower sales than the Zone A

157y, Vol. 1at 223.

158 v Vol. 1 at 223-24.

159 T Vol. 1 at 224.

160 T Vol. 1at 224.

161 Tr. Vol. 1 at 230. Mr. Roesner testified that in urban areas, “[pleople make their decisions on how long it will

take me to get somewhere versus how many miles will spin on my odometer.”

1621y, Vol. 1at 227.

163 1y Vol. 5 at 37.

164 Tr Vol. 5 at 37; Ex. A-26 at 20.
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average, Tommie Vaughn has a strong cash position and can handle the ebbs and

flows of business. %

Mr. Pearse also performed a break-even analysis and determined that
Tommie Vaughn breaks even at 240 vehicles sold per year; sales beyond that
number result in profit.'®® Tommie Vaughn’s 2021 sales were 1,578. Thus, even if
the dealership loses between 87-90 new vehicle sales each year, as its expert
Dr. Benton predicts, it would affect the dealership’s margins, but would not
threaten its ability to operate profitably or to continue to serve the public.'”
Mr. Pearse also noted that Tommie Vaughn has historically priced its vehicles
higher than the Zone A average.'*® He testified that lowering its prices is an option

for increasing sales.'®’

Mr. Pearse also described Chastang Ford’s options, other than taking sales
away from Tommie Vaughn, to increase profits, and thus offset the cost of a new
facility. He testified that the dealership could take market share from other
manufacturers, could expand its service capacity, and could expand its used vehicle

department.'””

165 Ty Vol. 5 at 41.

166 1. Vol. 5 at 45.

1671y, Vol. 5 at 45-46.

168 1 Vol. 5 at 53.

169 v Vol. 5 at 53.

170 1 Vol. 5 at 62.

30

Proposal for Decision, SOAH Docket No. 608-22-0643,
Referring Agency No. 21-0018

Back to AGENDA



TxDMV Board Meeting eBook August 8, 2024 46

Finally, Mr. Pearse testified that, based on 2016-2020 data from the National
Automotive Dealer Association, dealership profit does not move in lockstep with

171

new vehicle sales."” In his years of dealer analysis, he has never seen new vehicle

revenues and parts, service, used, and body shop revenues rising and falling at the

same rates.'”?

2. Tommie Vaughn’s Expert Testimony

Tommie Vaughn presented the expert testimony of Dr. Cristina R. Benton,
who is the director of market and industry analysis practice for Anderson Economic

173

Group."” Dr. Benton provided an original report on the good cause factors as well
as an updated report."”* As part of her analysis, in addition to reviewing the Texas
good cause factors, she testified that she looked at the proposed relocation, the
distances between the dealers, sales patterns, market demographics, full
representation in the market, and the financial information of both
Tommie Vaughn and Chastang Ford.'” She also visited Houston to examine the

locations and the roadways and traffic as part of her analysis."

In her report, Dr. Benton noted that Ford is already well-represented in

Harris County and has 15 franchised dealerships in the county, equal to the number

71y Vol. 5 at 59; Ex. A-27 at 19.

172 T¢ Vol. 5 at 64.

173 v, Vol. 4 at 28.

174 Exs. P-128, P-129.

75Ty Vol. 4 at 31.

176 Ty Vol. 4 at 36.
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of Chevrolet and Stellantis dealerships.”” In her testimony, she referred to
Chevrolet and the Stellantis brands as the “main competitors for Ford in the

market.” 178

A significant portion of Dr. Benton’s report and testimony focused on the
idea of customer convenience. She began by defining a convenient dealership as
one within a 10 road-mile drive."”® She then testified that with the current Ford
dealer locations, 1,523,522 households (or 94% of the households in Harris County)
have a convenient Ford dealership under this definition.'® This is the second most
convenient dealership network in the county, following the Stellantis brands.'®' She
testified that the move would worsen customer convenience under this definition
because 21,000 fewer households in Harris County would have a Ford dealer
within a 10 road-mile drive.'®> This would reduce the percentage of households in

Harris County within a 10 road-mile drive of a Ford dealer from 94.0% to 92.7%.

Dr. Benton also looked at convenience in the context of a 15-minute drive

183

time.” Under the 15-minute drive time definition of convenience, currently

1,545,429 households in Harris County have a convenient Ford dealership, and if

177 Ex. P-128 at 10. The Stellantis brands are the Chrysler Dodge Jeep RAM brands. Tr. Vol. 4 at 49.

178 T Vol. 4 at 49.

179 v Vol. 4 at 52.

180 By P-128 at 10.

181y Vol. 4 at 54.

182 gy P-128 at 11.

183 Tr. Vol. 4 at 52.
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Chastang Ford moves, 8,645 fewer households would have a convenient Ford
dealership.’®* This would reduce the percentage of households in Harris County
within a 15-minute drive time of a Ford dealer from 91.5% to 91.0%.*° Dr. Benton
testified that because of this reduced convenience, the proposed move would not
improve the Ford dealer network relative to other brands.'® She agreed, however,
that her report showed that if Chastang Ford moved, the average drive time to a

Ford dealer in Houston would increase by about 1.8 seconds.™’

Dr. Benton also set out her views of the harm to Tommie Vaughn that would
come from Chastang Ford’s cannibalization of its sales. “Cannibalization” refers
to a reduction in sales as a consequence of a same-brand competitor in the
market.’® Dr. Benton’s report sets out a total percentage amount of that reduction

of sales and the same number for its reduction in service customers:

in my professional judgment based on four indicators of
cannibalization of sales, we can reasonably expect that
Tommie Vaughn would lose at least 7.5% of its annual new vehicle
retail truck sale units and at least 7.5% of its service customers due to
Chastang’s move to the proposed location on I-69.'%

184 By, P-128 at 40.

185 px. P-128 at C-36.

186 T Vol. 4 at 58-59.

187 Tt Vol. 4 at 125, Ex. P-128 at C-34.

188 Ty Vol. 4 at 59-61.

189 Tr. Vol. 4 at 84; Ex. P-128 at 13.
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Although Dr. Benton testified that a loss of new sales does not necessarily
equate to the same amount of loss for other departments, she added that “it will be
a 1-to-1 loss in opportunity.” ' She testified that the loss of service would increase
with the age of the vehicle because older vehicles tend to need more repairs than

newer ones.”!

As set out above, Dr. Benton reached her estimated 7.5% loss in sales and
service based on four indicators of cannibalization. The first of those indicators,
direct encroachment, is essentially proximity based on the move. In other words,
certain customers who were closer to Tommie Vaughn will be closer to the
proposed location.” Dr. Benton determined that this direct encroachment from

the move would have an approximately 1% impact on Tommie Vaughn’s sales.™’

The second indicator of cannibalization Dr. Benton discussed is “loss of
dealer locality to moving dealer.” This indicator concerns Ford’s assignment of
part of Tommie Vaughn’s retail dealer locality to Chastang Ford’s new retail dealer
locality.”* Dr. Benton testified that having to meet Ford’s retail benchmarks will
influence how Chastang Ford will behave in the market.” In particular, she stated

that with Chastang Ford’s new retail dealer locality, it will be expected to sell more

1901y Vol. 4 at 84-85.

11y Vol. 4 at 85-86.

1921 Vol. 4 at 87.

193 Tr. Vol. 4 at 88, Ex. P-128 at 14.

194 1r. Vol. 4 at 89.

1951 Vol. 4 at 89.

34

Proposal for Decision, SOAH Docket No. 608-22-0643,
Referring Agency No. 21-0018

Back to AGENDA



TxDMV Board Meeting eBook August 8, 2024 50

vehicles at retail and meet the benchmarks that Ford sets.'”® In analyzing this
indicator, Dr. Benton did not assume that Chastang Ford would move; her analysis
is based on the current location.”” She estimated this indicator would have a 15%
impact on sales.’® She explained how she calculated the 15% impact in the following
way:
We have—we have done analysis looking at what that reassignment of
the—some census tracts in Tommie Vaughn’s dealer locality to
Chastang, what that means for the dealerships. So we do have some
information and we have information about what that population will
be now assigned to Chastang, how many households, and what that
percentage is from Tommie Vaughn’s dealer locality. So we have
some information to allow us to make a judgment what will be the

approximate impact on Tommie Vaughn sales because of this
reassignment of the dealer locality."’

The third indicator Dr. Benton discussed was increased highway visibility
and daytime population of competing dealer.?” The proposed location would be on
a north-south highway that connects downtown Houston to a significant number of
commuters traveling to the north.?* Dr. Benton testified that given the highway
visibility, “we can reasonably expect that any Ford customer driving to and from
downtown Houston on that highway will see Chastang Ford if they move . . . and

this includes workers or residents commuting to and from downtown Houston

196 v Vol. 4 at 65.

197 ¢ Vol. 4 at 90-91.

198 1 Vol. 4 at 89.

199 T Vol. 4 at 90.

2001 Vol. 4 at 91.

2011y Vol. 4 at 82.
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from various directions, and that will include Tommie Vaughn’s customers.” 2%
She added that these customers’ travels will make them proximate to
Chastang Ford’s proposed location for a portion of the day, making them more
likely to shop or service a vehicle there.?”® She assigned 10% impact on sales to this
factor. She testified the 10% calculation was based on information on commute

patterns and her professional judgment.?**

Dr. Benton’s final indicator of cannibalization is “increased cost and related
sales pressure on relocating dealer,” which concerns the increased cost for
Chastang Ford and the increased sales it must make to break even given that
increase in cost.?” She testified that the move to a new facility would result in
Chastang Ford having higher dealership fixed costs and to cover those costs, the

206 She conducted a break-even analysis

dealership will have to increase sales.
assuming a $10 million construction cost and concluded that, assuming the facility
became operational in 2024, during the first three years of operation,
Chastang Ford would need to sell an additional 856 total new vehicles to break even
after relocation.?” She did not consider other sources of increased revenues, such

as used vehicle sales, because Chastang Ford’s “main contractual obligation” is to

2021y Vol. 4 at 91-92.

203 v Vol. 4 at 92.

2047y Vol. 4 at 92.

205 v Vol. 4 at 93.

206 T Vol. 4 at 68.

207 By P-128 at 50-51.
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sell new vehicles at retail.?®® She testified that she did not assume that all the
additional sales would be “taken from” Tommie Vaughn, but a portion of them
would be.?” She estimated, again based on her professional judgment, that this

factor’s impact on Tommie Vaughn’s sales would be 6%.2'

Dr. Benton ultimately concluded that the combination of the four factors
would result in Tommie Vaughn losing 7.5% of its retail sales.?! This final amount

is not based on a mathematical calculation.?* Instead, she testified:

Based on our professional judgment, we can look at those four
categories and come up with what we think is a very reasonable
combined effect of 7.5 percent. And we don’t add them up because we
are looking at the same universe of Tommie Vaughn’s customers here,
and these are not set in buckets of customers. So I wouldn’t add them
up. They refer to—they refer to the same customers, there is an
overlap between the four different categories of cannibalization that
we looked at, there is some overlap, so that’s why we don’t add them
up. We have a combined effect.?"

She also estimated this 7.5% loss would result in a loss of over $700,000 in

earnings per year.”"* Under her analysis, Tommie Vaughn would remain profitable

even with this loss.??

208 Ty Vol. 4 at 71.

2091 Vol. 4 at 93.

2101y Vol. 4 at 93.

2 e Vol 4.

22 The average of 1%, 15%, 10%, and 6% is 8%.

23T Vol. 4 at 93-94.

2% 7r Vol. 4 at 95.
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Dr. Benton also testified that she foresees challenges to dealers in the next
few years, given economic conditions, and does not see any support for the idea

that Ford could grow 18 % in the Houston market.*¢

IV. ANALYSIS

Because harm to the protesting dealer and public interest are of particular
significance in relocation cases, those two good cause factors will be addressed first.

Discussion of the remaining factors will follow.

A. HARM TO THE PROTESTING DEALER

The first factor to be discussed is “any harm to the protesting franchised
dealer.”?” Tommie Vaughn emphasizes the use of the word “any” in this factor to
argue against a bright-line minimum standard. In other words, Tommie Vaughn
argues that any harm, no matter how slight, must be weighed against the other
factors in determining good cause.””® In Tommie Vaughn’s view the degree of harm

is not dispositive.?"

257t Vol. 5 at 56; Ex. P-130 at C-4, C-5 (showing projected profits of $3,545,905 in 2025, of $3,689,160 in 2026,

and $3,838,202 in 2027 if the application is denied; and showing projected profits of $2,764,033 in 2025, of
$2,875,700 in 2026, and $2,991,879 in 2026 if the application is granted).

2161y Vol. 4 at 105.

27 Tex. Occ. Code § 2301.652(2)(4).

218 protestant’s (Prot.) Closing Brief at 54, citing Grubbs Nissan Mid-Cities, Ltd. v. Nissan North America, 2007 WL
1518115 at *7-8 (Tex. App.—Austin May 23, 2007, pet. denied).

29 prot. Closing Brief at 55.
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In its response brief, Chastang Ford argues that the Department has
consistently used concepts of material or substantial harm when weighing this

factor.??°

The two parties’ positions are not that dissimilar. Both parties suggest the
harm, including the weight of the harm, should be weighed against the other
factors. This is consistent with precedent,”” and the ALJ will consider the

seriousness of harm, not just the existence of some harm, in discussing this factor.

Regardless, Tommie Vaughn argues that it will be harmed. Its arguments
rely on both Dr. Benton’s projections that it would lose 7.5% of its sales and service
business if the application is approved and other witnesses’ testimony about harm.
It argues that the proposed relocation would create an existential threat to its

business.

1.  Dr. Benton’s Opinions

Because much of Tommie Vaughn’s evidence of harm is based on
Dr. Benton’s opinions, her analysis will be addressed first. Dr. Benton concluded
that Tommie Vaughn will suffer a 7.5% reduction in both new sales and in service
opportunities if Chastang Ford’s application is granted. Her analysis is based on

the four indicators of cannibalization she discussed, with the final 7.5% amount

220 App. Resp. Brief at 39-40.

221 See, e.g., RNDM Lonestar Farm & Ranch Supply v. Piekarski, MVD Docket No. 08-0025.LIC (2009), SOAH
Docket No. 601-08-3705.LIC (PFD at 14 [FF # 22], 15 [CL # 6]) (found at Tab 11 of the appendix to App. Opening
Brief); UV Country, Inc. v. Mainland Cycle Center, LLC, MVD Docket No. 10-0045-LIC, SOAH Docket No. 608-10-

5390.LIC (Final Order April 26, 2011) (Final Order at 12 [FF # 29A]) (found at Tab 16 of the appendix to App.
Opening Brief).
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based, not on a mathematical calculation, but on her professional judgment of the

value of the four indicators.

The indicator of cannibalism to which Dr. Benton gives the greatest weight is
Ford’s assignment of a new retail dealer locality to Chastang Ford. She determined
that the new retail dealer locality would have a 15% impact on Tommie Vaughn’s
sales and service because it would increase the pressure on Chastang Ford to
increase its retail sales.””? She specifically testified that this indicator does not

consider Chastang Ford’s proposed move at all.?*

The dealership locality is relevant to understand what is occurring between
these two neighboring dealerships in the Houston market. Yet the assignment of
the dealership locality is the subject of a separate proceeding. Additionally, this
assignment would take place without a relocation. For these reasons, the ALJ does
not find that the assignment of a dealer locality, in and of itself, should be
considered as harm to the protesting dealer in the context of the relocation

application.

But even if it were considered, the ALJ does not find persuasive
Dr. Benton’s explanation of how she determined that the assignment of a dealer
locality to Chastang would have a 15% effect on Tommie Vaughn’s sales. As set out
previously, Dr. Benton testified that her conclusion was based on her examination

of the reassigned census tracts: “we have information about what that population

222 1¢ Vol. 4 at 91.

223 7r. Vol. 4 at 91.
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will be now assigned to Chastang, how many households, and what that percentage

3224

is from Tommie Vaughn’s dealer locality.” *** She provided no greater detail in her

testimony.

Dr. Benton’s expert report provided only slightly more information. Her
report’s discussion about the effect of dealer locality on Tommie Vaughn’s sales
consists of (1) excerpts from Ford’s Sales and Service Agreement Standard
Provisions about a dealer’s responsibilities to aggressively sell within its locality**
and (2) a note that as a result of the reassignment, “Tommie Vaughn’s market will
be reduced by 33.0% in population and 26.8% in households,” with a citation to a

map showing the proposed localities, but without population information. 2

Although Dr. Benton has extensive experience in the automotive industry,
that experience alone cannot support her professional judgment that the
assignment of a dealer locality would cause a 15% (or any specific percentage) effect
on Tommie Vaughn’s sales. To be persuasive, an expert opinion must be based on

more than the expert’s say-so.?*

224, Vol. 4 at 90.

225 Ex. P-128 at B-6 (“The Dealer shall promote vigorously and aggressively the sale at retail (and if the Dealer

elects, the leasing and rental) of CARS and TRUCKS to private and fleet customers within the DEALER’S
LOCALITY, and shall develop energetically and satisfactory [sic] the potentials for such sales and obtain a
reasonable share thereof; but the Dealer shall not be limited to the DEALER’S LOCALITY in making sales.”)
(capitalization in original).

226 By P-128 at 33.

221 City of San Antonio v. Pollock, 284 S.W.3d 809, 816 (Tex. 2009).
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Additionally, the ALJ finds credible the testimony from Joe and
Patrick Chastang that they do not intend to change Chastang Ford’s business
model from a relationship-driven model with repeat large customers to one that
depends on walk-in customer sales. Both testified that they currently have good
sales numbers, and that there is no reason for them to change their approach to the

business because of the assignment of a retail dealer locality.?*®

In her testimony and report, Dr. Benton also provides percentages for the
other three indicators of cannibalization without much explanation of how she
reached those numbers. She testified that she expects proximity—in many ways,
the indicator most closely aligned with the actual move—to have a 1% effect on

Tommie Vaughn’s sales.

Dr. Benton explained that she arrived at the 1% calculation by first
determining primary service areas ‘“that will change based on the location of the
dealerships.”?*’ She continued, “there will be some residents that were originally
closer to Tommie Vaughn that will now become closer to Chastang, and there’s an
analysis — a graphic analysis that we . . . conducted in this case.”*° Her report
defines a primary service area, which is different from a dealer locality, as “the area

in which a dealership is expected to have the greatest geographic advantage relative

228 Chastang Ford’s ability to meet its sales expectations while remaining focused on fleet and commercial sales is

also supported by the excerpt from Ford’s Sales and Service Agreement Standard Provisions that Dr. Benton quotes,
which requires a dealer to “promote vigorously and aggressively the sale at retail . . . of CARS and TRUCKS to
private and fleet customers.” (Ex. P- 128 at B-6) (capitalization in original, bold emphasis added).

229 Tr. Vol. 4 at 87.

230 Tr. Vol. 4 at 87.
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to competitors offering the same products and services” based on proximity and

convenience.?!

According to her report, with the proposed move,
Tommie Vaughn’s primary service area would see a 9.3% reduction in population
and a 10% reduction in households.?** The report notes that Tommie Vaughn’s
primary service area would have higher population growth (both past and
projected) and a higher median household income.?* The report also notes that
“[c]ustomers do not decide where to purchase a vehicle based solely on proximity
to their primary residence. Other considerations factor into this choice, including
where they commute to work, where they shop, dealership experiences, and

others.”** Using this information and her professional judgment, Dr. Benton

reached the approximately 1% calculation.

Dr. Benton assigned increased highway visibility and daytime population a
10% impact. Dr. Benton agreed that this factor includes proximity but also looks at
increased visibility.”> When asked how she reached her 10% calculation, she

testified, in total:

So here we do have information on commute patterns for various areas
of the market, including downtown. So we know how many people are
in downtown Houston on a regular basis and how they are commuting
in what directions, including north/northwest, and it’s our

23l gy P-128 at 35.

232 Ex. P-128 at 35.

233 Ex. P-128 at 36-37.

234 Ex. P-128 at 35.

25Tr. Vol. 4 at 92.
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professional judgment here that about—there will be about 10 percent
impact on Tommie Vaughn sales.?*

This is not much explanation for how she reached 10% impact, particularly

given that Chastang Ford is already visible from a highway, albeit a different one.

Dr. Benton’s final indicator was increased cost and related sales pressure on
the relocating dealer. Dr. Benton determined that this indicator would have an
approximately 6% effect on sales. In explaining this indicator, Dr. Benton testified
that Chastang Ford would have higher dealership fixed costs from the move to a
new facility and that to cover those costs, the dealership will have to increase
sales.”” To determine the amount necessary to cover the costs, Dr. Benton
conducted a break-even analysis assuming a $10 million construction cost. From
this analysis, she concluded that, assuming the facility became operational in 2024,
during the first three years of operation, Chastang Ford would need to sell an
additional 856 total new vehicles to break even after relocation.?** She alternatively
described this as an additional 290 sales per year to cover the additional expenses
from the new facility.”®® She agreed that not all those sales would come from

Tommie Vaughn.’* Dr. Benton did not consider other sources of increased

236 Tr. Vol. 4 at 92.

237 Ty, Vol. 4 at 68.

238 Ex. P-128 at 50-51.

2397t Vol. 4 at 93.

240 1y Vol. 4 at 93.
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revenue, such as used vehicle sales, because Chastang Ford’s “main contractual

obligation” is to sell new vehicles at retail.**!

Dr. Benton’s testimony and report does not explain how she determined that
the portion of sales that would otherwise be made by Tommie Vaughn but for
Chastang Ford’s need to cover its increased cost were 6% of Tommie Vaughn’s
sales. That lack of explanation is not the only concern with this calculation,
however. By excluding sources of revenue that Chastang Ford’s witnesses testified
that they would pursue, such as increased used vehicle sales and increased service
work, Dr. Benton placed too much emphasis on new vehicle sales. Because of this
emphasis, her testimony about the effect of these costs on Tommie Vaughn’s new

vehicle sales is unreliable.

Dr. Benton’s conclusion that the four indicators of cannibalization would
result in a total 7.5% reduction in Tommie Vaughn’s sales is also based solely on her
professional judgment. She did not provide any explanation other than professional
judgment for how she used the underlying percentages (1%, 15%, 10% and 6%) to
reach that final percentage amount. Her testimony—that cannibalization would
have a 7.5% effect on Tommie Vaughn’s sales—would be unreliable, even in the
absence of the issues with the calculation of the underlying factors. Given those
issues, however, the ALJ cannot give any weight to Dr. Benton’s analysis that
Tommie Vaughn would suffer a 7.5% impact on its sales if Chastang is permitted to

move.

241y Vol. 4 at 71.
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2.  Other Evidence of Harm

Tommie Vaughn also points to non-expert evidence of harm. Relying on
Kirby Janke’s testimony, it argues that unhealthy competition among the three
nearby standalone Ford dealerships—Chastang Ford, Tommie Vaughn, and
Doggett Ford— “is going to get nasty” on pricing, which would cause lower profit
margins.”** Although Kirby Janke agreed that lower prices are better for the
consumer, he testified that they were not better for the dealer.”*
Tommie Vaughn’s closing brief argues that the expected damage to its profit
margins from the move “will be an existential threat to Tommie Vaughn’s

business.” 2*

Relatedly, Tommie Vaughn argues that, given Chastang Ford’s location
surrounded by lower-income census tracts, it “will have to attract customers at the
perimeters and outside its dealer locality to meet planning volumes and sales
expectancies.”** After noting that the closest affluent tracts are in the Heights
neighborhood surrounding Tommie Vaughn, Tommie Vaughn argues that
Chastang Ford “will have to compete head-to-head with Tommie Vaughn for new
vehicle purchases from customers in the Heights, which will cause real, tangible,

and long-lasting harm to Tommie Vaughn.” 2%

242 prot. Closing Brief at 1, citing Tr. Vol. 3 at 157-58.

23y, Vol. 3 at 158.

244 prot. Closing Brief at 27.

245 prot. Closing Brief at 55.

246 prot. Closing Brief at 55.
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The ALJ does not find that an existential threat from price wars was shown,
particularly given the evidence that Tommie Vaughn has generally priced its
vehicles higher than the Zone A average.?*” Having to make adjustments, such as
modifying prices or advertising, to maintain profitability is not the same as harm.**
Nor does some increased competition establish harm, particularly when the

dealership already exists in the market.

3. Conclusion

Section 2301.652 does not require an applicant to show a complete lack of
harm to the protesting dealer.?* Although the language of the statute refers to any
harm, the magnitude and nature of the harm shapes how this factor is weighed.*°
And here, although concerns about harm were discussed at length, evidence of

significant harm was lacking.

For the reasons set out above, Dr. Benton’s determination that
Tommie Vaughn would see a 7.5% impact on its sales (and then a similar impact in

its service business) is unreliable. It cannot be used to show the impact on sales.

247 Tt Vol. 5 at 53.

248 North Arlington Automotive Co. d/b/a Performance Chevrolet v. Graff Chevrolet Co., MVD Docket No. 97-777
(1999) (PFD at 33)).

%9 Grubbs Nissan Mid-Cities, 2007 WL 1518115 at *6.
250 RNDM Lonestar Farm, MVD Docket No. 08-0025.LIC (2009) (PFD at 14 [FF # 22], 15 [CL # 6]).
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The undisputed evidence is that Tommie Vaughn is profitable and has
sizable working capital and cash. Even using Dr. Benton’s unreliable 7.5% decrease
in sales, her report shows that Tommie Vaughn would remain profitable."
Mr. Pearse similarly testified that Tommie Vaughn would remain profitable with

that amount of a reduction in sales.?*?

Mr. Roesner’s gravity model, which was based on a regression analysis,
showed a minimal impact on Tommie Vaughn’s sales from both a move plus a

1.2 Even under Mr. Roesner’s

change in Chastang Ford’s business mode
alternative drive distance gravity model, as opposed to the drive time model, the
maximum effect on sales from both a move and a change in business model would
not be greater than 2-3%, which is not out of line with Dr. Benton’s estimated 1%
effect from the move to a closer location.®* The evidence does not establish a

specific level of harm to weigh against granting the application.

B. PUBLIC INTEREST

The public interest is served when a proposed move would provide

consumers with increased competition—and thus lower prices and higher quality

21 Ex. P-130 at C-4, C-5 (subtracting the “potential lost profits before fixed expenses” on C-5 from the base case

“net profit before fixed expenses” on C-4).

252 Ty, Vol. 5 at 45-46.

253 Tr. Vol. 1 at 224. The AL]J has found the testimony that Chastang Ford does not intend to change its business

model to be credible.

254 Tt Vol. 1 at 227.
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service.” It is also in the public interest to provide consumers with better and safer
access to service and warranty facilities.”*® Similarly, shorter driving distances for

customers to reach a dealership is in the public interest.?”

Chastang Ford argues that the move would further the public interest in four
ways. First, it argues that the move would provide the public with better access to
Ford service because it would improve the public’s ability to actually access the
dealership and because it would allow the dealership to provide things like “Quick
Lane” service*® that it currently lacks the physical space to provide. Relatedly,
Chastang Ford argues that the move would provide customers with safer access to
service because it would alleviate safety concerns that arise when dealership traffic
backs up into Blaffer Street.” Additionally, Chastang Ford contends that the
public interest would be served by allowing it to have the space to display more new
and used cars and to have more replacement trucks available for commercial

customers to use when their cars break down or need servicing.’®® Chastang Ford

255 Gene Hamon Ford, Inc. v. David McDavid Nissan, Inc., 997 S.W.2d 298, 308-09 (Tex. App. Austin 1999, pet.
denied).

256 See, e.g., Four Way Chevrolet, Inc. . Courtesy Chevrolet, Inc., MVD Docket No. 303 (Final Order Aug. 14, 1984)

(PFD at 19 [FF # 13]) (“The relocation of the Applicant’s dealership, which presently is an old and inconveniently
located facility, will result in a greatly improved dealership with greater capability in terms of space, equipment, and
personnel to serve the public . . .”) (found at Tab 22 of the appendix to App. Opening Brief).

257 Gene Hamon Ford, 997 S.W.2d at 309.

258 Mr. Chastang described “Quick Lane” as Ford’s quick oil change service. Tr. Vol. 1 at 74.

259 App. Opening Brief at 39.

260 App. Opening Brief at 40.
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contends it would also be able to provide customers with parts more quickly in a

larger facility. >

In response Tommie Vaughn contends that the public interest factor should
be solely focused on the move closer to it and should not address issues such as the
new facilities and related improved working conditions.?®* Yet, it also argues that
“[i]f Chastang’s application is approved and it hires more salespersons and
technicians, its improved employment conditions will result in increased unhealthy
competition for Ford sales and service with Tommie Vaughn.”?% It continues that
if Tommie Vaughn is driven out of business, then the public would suffer the loss
of a dealership and its jobs.?** Tommie Vaughn also argues that claims of excessive
lot damage and public safety concerns are overblown and unsupported by the

evidence.?%

Finally, citing Dr. Benton’s testimony, Tommie Vaughn argues that if
Chastang Ford moves, 21,533 Harris County households would no longer have a
convenient Ford dealership, as defined as a dealership within 10 miles of them.?*
The percentage of households in Harris County within a 10 road-mile drive of a

Ford dealer would be reduced from 94.0% to 92.7%. Using a different definition of

261 App. Opening Brief at 41.

262 prot. Closing Brief at 52.

263 Prot. Closing Brief at 52.

264 prot. Closing Brief at 52.

265 prot. Closing Brief at 47-48.

266 prot. Closing Brief at 53.
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convenience—that a dealership is convenient if it is within a 15-minute drive—if
Chastang Ford moves, 8,645 fewer households would have a convenient Ford
dealership.?” This would reduce the percentage of households in Harris County
within a 15-minute drive of a Ford dealer from 91.5% to 91.0%.2*® Throughout
Houston, the average drive time to a Ford dealer would increase by about

1.8 seconds.?®

The AL]J finds that the public interest factor weighs in favor of the move.
The ALJ credits the evidence that the proposed location would be easier and safer
for the public to access, and that at the new location, Chastang Ford would be able
to provide not only better service but also options such as quick oil changes that it
cannot currently provide to the public. As discussed above, no credible evidence
suggests that Tommie Vaughn would be driven out of business by Chastang Ford
moving 2.02 miles closer to it. Finally, although driving distance is a relevant public
interest factor, neither a slight decrease of households either 10 miles of 15 minutes
away from a Ford dealer nor a city-wide increase of 1.8 seconds of driving time to a

Ford dealer suggests that the move would be against the public interest.

C. HARMTO THE APPLICANT

Chastang Ford argues that denying its application would result in harm
because it would remain stuck in a location it has outgrown and from which it

cannot make necessary changes to keep up with the competition. Additionally, it

267 By, P-128 at 40.

268 By P-128 at C-36.

269 Tr. Vol. 4 at 125; Ex. P-128 at C-34.
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argues that its space limitations restrict its ability to sell used vehicles.
Chastang Ford only has space for about 30 to 35 used vehicles, an insufficient
number to effectively be in the used vehicle business.?” Its used vehicle business is

significantly less than the Zone A average.*”

Similarly, Chastang Ford argues that its service department is also hampered
by a lack of space. Chastang Ford cites to its three years of service department
losses from 2020, in contrast to the Zone A dealership average profits from service
departments, which ranged from $132,278 in 2020 to $1,067,582 in 2022.
Chastang Ford notes that it needs more than 50 repair stalls to handle its current
service business, but it only has 33 stalls.?”? This number of stalls is lower than both

Tommie Vaughn’s number and the Zone A average.

Finally, Chastang Ford argues that if other dealers build Ford Pro Elite
facilities, but Chastang Ford cannot because of the lack of space, it will ultimately

be harmed by losing both business and employees.?” Its core business would be

affected.?”*

Tommie Vaughn argues that, in contrast to other cases in which the

Department has authorized relocation, Chastang Ford’s business is not in a dire

270t Vol. 1 at 59-60, Tr. Vol. 2 at 101.

271 Vol. 1 at 60-61.

272 Tt Vol. 2 at 62-63.

73 App. Opening Brief at 95, citing Tr. Vol. 1 at 100.

274 Tt Vol. 1 at 65.
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state.?’” In fact, as Tommie Vaughn argues, Chastang Ford is successful and

thriving and not at risk.

Tommie Vaughn additionally argues that moving to the proposed location is
not the only method for resolving Chastang Ford’s issues and suggests that the
dealership’s difficulties are not caused by the lack of space at the current
location.?””® Tommie Vaughn also argues that Chastang Ford could still enroll in the
Ford Pro Elite program because it could “apply for a service-only facility license at
another location and, if approved, build service and parts facilities without
relocating its retail showroom.”?” Tommie Vaughn alternatively argues that

278

Chastang Ford could simply build an off-site parts storage facility.

The AL]J finds that Chastang Ford has presented evidence of genuine issues
with its current location, including an inability to upgrade to a Ford Pro Elite
facility while its competitors are able to do so. Although Tommie Vaughn suggests

alternative methods to solve this problem, those suggestions are not practical,

275 Prot. Closing Brief at 2 (citing Gene Hamon Ford, Inc. d/b/a Hamon Nissan v. David McDavid Nissan, Inc., MVD

Docket No. 96-151, (PFD at 9, Aug. 1, 1997); Jupiter Chevrolet-Geo, Inc. d/b/a Newman Chevrolet v. Young Chevrolet,
Inc., MVD Docket No. 93-130 (PFD at 21, July 8, 1994); Maund, Inc. d/b/a Maund Toyota v. Apple Imports, Inc. d/b/a
Apple Toyota, MVD Docket No. 93-126, (PFD at 9-11, Sept. 2, 1991). These cases may be found, respectively, at
Tabs 8, 7, and 3 of the appendix to App. Opening Brief (cross-referenced in appendix to Prot. Closing Brief).

276 Prot. Closing Brief at 43-46.

277 Pro. Closing Brief at 45. But note that at page 69 of its Closing Brief, Tommie Vaughn argued that “[i]f

Chastang increases its repair orders by increasing the number of service bays, hiring more technicians and clearing
space for customers, it will harm Tommie Vaughn’s service business.” This argument does not suggest that
Tommie Vaughn would have accepted an application for a larger service-only facility without protest. See 43 Tex.
Admin. Code § 215.103(c) (stating “[a] service-only facility is a dealership subject to protest under [Texas]
Occupations Code, Chapter 2301”).

278 prot. Closing Brief at 51.
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particularly given the dealer protests that could be filed against a new service-only

facility. This factor weighs in favor of granting Chastang Ford’s application.

D. ADEQUACY OF REPRESENTATION

Chastang Ford argues that allowing it to move will improve Ford’s
representation in Houston by increasing the brand’s visibility, thus improving the
brand’s competitiveness, and generally helping it capture sales from other
brands.?” It cites to previous decisions finding that a relocation from a small; aging,
and inefficient dealership to a new and larger one can improve the adequacy of
representation.”®® For similar reasons to those previously discussed, Chastang Ford
also argues that the move and the new facility will improve Ford’s sales and service

in the market.

In contrast, Tommie Vaughn argues that the move would only increase
intrabrand competition by having three standalone Ford dealers (Chastang Ford,
Doggett Ford, and Tommie Vaughn) closer together. Tommie Vaughn argues that
its future existence will be put in jeopardy from the move and that if it is forced to

close, Ford’s brand representation in the market will not be enhanced.?®

The AL]J finds that Ford is well-represented in the Houston area, but that its
representation could be enhanced by the greater sales and service opportunities

available at the proposed location. Again, the ALJ does not find Tommie Vaughn’s

2 App. Opening Brief at 95.

280 See Maund, Inc. v. Apple Imports, MVD Docket No. 93-126 (1993) (PFD at 6).

28l prot. Closing Brief at 82.
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assertions that it will be driven out of business to be supported by the evidence at
hearing. This factor, while less significant than harm or public interest, supports

granting the application.

E. DESIRABILITY OF A COMPETITIVE MARKETPLACE

When arguing that that Chastang Ford’s move would harm competition,
Tommie Vaughn cites precedent that states, “[w]hile it can be assumed, in general,
that a competitive marketplace is good for the consumer, opening a second
dealership in a marketplace that can support only one dealer could result in one or
both dealers going out of business.”?** Tommie Vaughn further analogizes to a
rural setting, in which dealers must struggle for every sale.”® It argues that as
family-owned dealerships, both Tommie Vaughn and Chastang Ford must compete
against larger, corporate-owned dealers.”®* Tommie Vaughn also contends that
Chastang Ford’s sales pattern does not show a relationship-driven business model,
but instead shows that Chastang Ford must cannibalize new vehicle retail sales
from other Ford dealers throughout Houston because there is insufficient

opportunity to sell new vehicles to Kashmere Gardens residents.*®

Tommie Vaughn also points to the proximity of Doggett Ford and argues

that no evidence in the record shows sufficient retail opportunity in the competitive

282 prot. Closing Brief at 36, citing Desmo Moto, LLC d/b/a Houston Superbikes v. MPH Cycles, Inc., MVD Docket
No. 12-0024 LIC, 2013 WL 1856229 at *8 (SOAH Apr. 22, 2013).

283 prot. Closing Brief at 36.

284 prot. Closing Brief at 36.

285 prot. Closing Brief at 36-37.
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market to support three standalone Ford dealerships in such proximity to each
other, especially if one moves closer to the others.?*® Tommie Vaughn also argues,
without support, that “[c]lompetition in Houston will not benefit from Chastang
moving to the Eastex Freeway, closer to Tommie Vaughn, because only intrabrand
competition will result.”?*” Tommie Vaughn argues that only dealers in dealership

clusters have the benefit of interbrand competition.?*

In contrast, Chastang Ford argues that permitting it to move to a site with

adequate space and a newer facility will foster competition.

For similar reasons to those set out with respect to the adequacy of
representation, the ALJ finds that allowing Chastang Ford to move to a larger
location with more space for sales and service would help foster a competitive
marketplace. No evidence suggests that Houston cannot support the number of
Ford dealers it has, nor is there any evidence suggesting that the three standalone
Ford dealers struggle to compete or that they only compete with each other.
Relatedly, no evidence in the record supports the idea that interbrand competition

only exists for dealerships physically located in a dealership cluster.

And in fact, the evidence suggests that denying the relocation application
would harm competition. Chastang Ford has limited space to expand at its current

location and has difficulty meeting the demand for service. Additionally, it cannot

286 prot, Closing Brief at 37.

287 prot. Closing Brief at 82.

88 prot. Closing Brief at 83.
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build a Ford Pro Elite facility at the current location, which limits competition for

truck sales and service. This factor weighs in favor of granting the application.

F. CURRENT AND REASONABLY FORESEEABLE PROJECTIONS OF
EcoNoMIC CONDITIONS, FINANCIAL EXPECTATIONS, AND THE
MARKET FOR NEW MOTOR VEHICLES IN THE RELEVANT
MARKET AREA

Chastang Ford argues that the evidence shows that Houston is an already
large market that is expected to grow about 60% in the next 20 years.?*
Mr. Chastang testified that Ford’s market share is currently a little less than it is in
the rest of Texas, giving it room to grow.”® Mr. Chastang also testified that his
biggest competitors are not other Ford dealers, but Chevrolet, Ram, and Toyota

SUVs.?!

In contrast, Tommie Vaughn’s expert Dr. Benton testified that

we looked at the current economic conditions at the local and national
level, and we see challenges for dealers and consumers in the years
ahead. We looked at quite a few economic indicators, we looked at
interest rates, inflation, and we see challenges for dealers, for
consumers in the automotive industry.**

289 App. Opening Brief at 100, citing Tr. Vol. 1 at 95.

290 1r Vol. 1at 91.

291y Vol. 1at 91-92.

2927r Vol. 4 at 104.

57

Proposal for Decision, SOAH Docket No. 608-22-0643,
Referring Agency No. 21-0018

Back to AGENDA



TxDMV Board Meeting eBook August 8, 2024 73

She added that Ford has lost some market share in Harris County over the
last few years.””® On the other hand, Dr. Benton also predicted that Tommie

Vaughn’s sales would increase, both with and without Chastang Ford’s move.**

As both parties’ witnesses predicted at least some level of growth, the
evidence does not suggest that the market for vehicles in Houston will collapse or
that it will not be able to support the number of dealers in the market. And again,
this is not a case involving adding a new dealership. Instead, it is a case involving an
existing dealership moving 2.02 miles to the west. Based on the evidence, the
Houston market can support this move, and this factor weighs in favor of granting

the application.

G. PROTESTING DEALER’S SUBSTANTIAL COMPLIANCE WITH THE

FRANCHISE

Chastang Ford argues that Tommie Vaughn is not in compliance with its
franchise because it is operating a second location—its facilities in the 900 block of
N. Shepherd—without a Department-issued license for that location. According to
Chastang Ford, Tommie Vaughn violated its franchise agreement by not complying
with state law requiring a separate license for each separate and distinct physical

premises and business facility where it sells new vehicles or services them under a

293t Vol. 4 at 105.

294 Ex. P-130 at C-4, C-5.
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295

manufacturer’s  warranty. Chastang Ford also questions whether

Tommie Vaughn’s license to sell and service medium-duty trucks is valid.

Tommie Vaughn makes fleet sales and performs some warranty work at the
facility in the 900 block of N. Shepherd, although its license lists the dealership’s
location as 1201 N. Shepherd.?¢ It is undisputed that Tommie Vaughn does not

have a separate license for a facility in the 900 block of N. Shepherd.

Tommie Vaughn’s most recent license that was introduced at hearing
expired on November 30, 2023, and listed the dealership’s physical location as
1201 N. Shepherd Dr. It noted no additional locations. In fact, the license form
indicates that additional locations are “[f]or used vehicle sales only.” This license
provides that Tommie Vaughn is authorized to sell Ford medium trucks, Ford
passenger cars, and Ford light trucks.”®” Tommie Vaughn’s licenses that expired
November 30, 2021; November 30, 2019; November 30, 2017; November 30, 2015;
and November 30, 2013, all contained the same information about location and
product lines.”® Tommie Vaughn’s license that expired November 30, 2011, was

very similar, but no “for used vehicle sales only” language followed the space for

295 Tex. Occ. Code §§ 2301.002(8), .257(c), .355. Ford’s standard terms state “[t]he Dealers shall comply with all

applicable federal, state, and local law, rules, and regulations in the ordering, sale and service of COMPANY
PRODUCTS.” Ex. A-53-A at 24 (capitalization in original).

29 py. P-85 at 1.

297 Ex. P-85at 1.

298 By P-85 at 2-6.
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additional locations. However, that license did not include any additional

locations.?”’

Tommie Vaughn’s license that expired November 30, 2009, only listed
Tommie Vaughn as authorized to sell Ford automobiles and Ford light trucks and
listed two additional locations at 1221 N. Shepherd and at 908-914 N. Shepherd.>*
Tommie Vaughn’s license that expired November 30, 2008, was the same.**' The
license that expired November 30, 2007, listed 1221 N. Shepherd and 908-914

N. Shepherd as supplemental locations.**?

Although Tommie Vaughn suggests that the Department limited the
meaning of “supplemental location” during the time between the first of the
licenses and later licenses, its 2007 license renewal form asked, “have there been
any changes in supplemental locations (additional used car sales locations within
the same city as the franchise license)?”* This language indicates that the term
“supplemental location” meant used car location before that limitation was

expressly included on the license.

Mr. Blair testified that he drafted a letter for Mr. Vaughn to sign requesting

that the Department’s predecessor agency treat all of the N. Shepherd locations as

29 Fx. P-85at 7.

300 gy P-85at 8.

30l gy P-85at 9.

302 gy P-85at 10.

303 px. P-86 at 2.
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one contiguous location, but he does not have the letter Tommie Vaughn sent nor a
response from the agency.’* He said that all he knows is that the supplemental

locations were listed on the earlier licenses. 3%

Tommie Vaughn suggests that both the omission of medium duty trucks for
a few years and the omission of supplemental locations on later licenses were the
result of computer glitches at the Department or its predecessor.*®® At hearing,
Mr. Blair suggested that both Ford and the Department were aware of the locations
and fine with them.*” Yet in his deposition, Ford’s Houston regional manager,
Adam Tidwell, testified that if Tommie Vaughn performed warranty work outside
of the 1201 N. Shepherd location, it would be out of compliance with its

franchise.3%

Additionally, Tommie Vaughn admits that after the hearing on the merits, it
received a Notice of Department Decision proposing to assess a $10,000 penalty
arising from the licensing issue. According to its brief, Tommie Vaughn requested
an administrative hearing, which remains pending. Additionally, Ford sent
Tommie Vaughn a cease-and-desist letter regarding the facilities in the 900 block of

N. Shepherd.*®” Despite that, Tommie Vaughn argues that there is no evidence

304 T Vol. 3 at 222.

3051y Vol. 3 at 222.

396 prot. Closing Brief at 85.

3071t Vol. 3 at 243-44.

308 px A-106 at 0076.

399 prot. Closing Brief at 31 n. 288.
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that its operations in the 900 block of N. Shepherd fail to comply with its franchise

agreement.

It appears from the evidence that the temporary dropping of medium trucks
from the license, which has since been resolved, was an actual error.’"
Nonetheless, it appears that Tommie Vaughn is not in compliance with its
franchise agreement by operating a facility that performs warranty work in the 900
block of N. Shepherd without a license to cover that facility. The evidence does not
suggest that the noncompliance resulted from ill intent, but it remains the case that

Tommie Vaughn lacks the appropriate license for that facility. This factor weighs

in favor of granting Chastang Ford’s application.

H. CONCLUSION

After weighing the statutory factors, the ALJ concludes that Chastang Ford
has established good cause for its proposed relocation. In further support of that

conclusion, the ALJ makes the following findings of fact and conclusions of law.

V. FINDINGS OF FACT

Procedural Background

1. Chastang Enterprises-Houston, LLC d/b/a Chastang Ford is a franchised
Ford Motor Company (Ford) dealer, licensed by the Texas Department of
Motor Vehicles (Department) to sell and perform warranty service on
vehicles within the Ford light truck line-make and the Ford Medium Truck
line-make.

310 Contrary to Chastang Ford’s arguments, no evidence suggests that the correction of that error was an attempt to

mislead or to avoid a protest hearing while adding a new Ford truck line. App. Opening Brief at 98.
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2. Chastang Ford’s current licensed dealership location is 6200 North Loop
East, Houston, Texas 77026 (the Current Location).

3. On September 20, 2019, Ford issued an Evidence of Relocation certifying to
the Department that it approved Chastang Ford’s relocation of its Ford
dealership from the Current Location to 3625 & 3669 Eastex Freeway,
Houston, Texas 77026 (the Relocation Site).

4. Sometime after that, Chastang Ford submitted its application to the
Department for the license required to relocate its Ford dealership to the
Relocation Site.

5. On May 5, 2020, Ford issued a conditional letter of approval for
Chastang Ford’s relocation. Ford subsequently issued a superseding
conditional letter of approval dated July 19, 2022, and extending until
December 31, 2025, the deadline by which Chastang Ford must complete
and occupy its facilities at the Relocation Site.

6. Tommie Vaughn Motors, Inc. d/b/a Tommie Vaughn Ford
(Tommie Vaughn) is a franchised Ford dealer licensed by the Department to
sell and perform warranty service on vehicles within the Ford light truck and
medium truck line-makes and also the Ford passenger auto line-make.

7.  Tommie Vaughn’s licensed location is 1201 North Shepherd Drive in
Houston, Texas.

8.  Tommie Vaughn filed a protest with the Department of Chastang Ford’s
application to relocate.

9. Tommie Vaughn’s protest was docketed with the State Office of
Administrative Hearings (SOAH) on November 1, 2021.

10. The Department issued a Notice of Hearing on November 3, 2021, that
provided a statement nature of the hearing; a statement of the legal authority
and jurisdiction under which the hearing was to be held; a reference to the
particular sections of the statutes and rules involved; and short, plain
statement of the factual matters asserted. SOAH Order No. 2 and the
May 19, 2023 order granting continuance set out the time and place of the
hearing.

63

Proposal for Decision, SOAH Docket No. 608-22-0643,
Referring Agency No. 21-0018

Back to AGENDA



TxDMV Board Meeting eBook August 8, 2024 79

11.  The hearing on the merits was held via Zoom videoconference on
July 24-28, 2023, before Administrative Law Judge (ALJ) Rebecca S. Smith.
Chastang Ford was represented by attorneys Leon V. Komkov and
J. Bruce Bennett. Tommie Vaughn was represented by attorneys
Mark Allan Bankston and Mark King.

12.  The record closed on November 17, 2023.
Chastang Ford

13.  Chastang Ford became a franchised Ford truck dealer in 2003, when it
purchased the assets of Bayou City Ford.

14.  When Chastang Ford purchased its assets, Bayou City Ford had been located
at 3625 Eastex Freeway—part of the Relocation Site—for over thirty years.

15. At the time of purchase, the Bayou City Ford dealership facilities were
rundown.

16. At the time of purchase, Chastang Ford’s principal, Joe Chastang, owned
realty and improvements at the Current Location that had formerly housed a
Volvo heavy-truck dealership.

17.  The Current Location was sufficiently large to handle the volume of business
the dealership was doing in 2003.

18.  Chastang Ford was successfully relocated to the Current Location in 2003.

19. Ford divides Texas into regions and the regions into zones. Chastang Ford,
like Tommie Vaughn, is in Zone A of the Houston Region. The Houston
Region encompasses much more than just Houston, including much of the
southern half of the state. Zone A consists of 13 dealerships, mostly in the
Houston metropolitan area along with a few rural dealerships.

20. Under both its Bayou City Ford and Chastang Ford iterations, the dealership
has been classified by Ford as a “truck center,” a specialized type of Ford
dealership dedicated exclusively to selling and servicing trucks.

64

Proposal for Decision, SOAH Docket No. 608-22-0643,
Referring Agency No. 21-0018

Back to AGENDA



TxDMV Board Meeting eBook August 8, 2024 80

21.  Chastang Ford is the sole Ford truck center in the Greater Houston area and
one of only four in Texas.

22. From its beginning, Chastang Ford has focused on fleet sales and larger
accounts.

23.  Ford defines a fleet sale as a sale to a fleet customer with a fleet identification
number. Any other sale is referred to as a retail sale.

24. Approximately 80 to 85 percent of Chastang Ford’s sales are commercial
retail or fleet sales.

25. Many of Chastang Ford’s noncommercial retail sales are to employees of its
fleet customers.

26. Most of Chastang Ford’s retail sales are to commercial customers without a
fleet number or are side effects of the fleet accounts, in other words, to
customers with whom it already has some relationship.

27. Chastang Ford’s business has grown. In 2004, Chastang Ford sold 485 new
vehicles; its 2022 new vehicle sales were a little under 2200.

28.  Given the size of the Current Location, the Chastang Ford only can display
approximately 50 new vehicles. The dealership also only has space for about
30 to 35 used vehicles.

29. In 2022, Chastang Ford sold 318 used vehicles, whereas the average dealer in
the Houston Zone A region sold 956 used vehicles.

30. The Current Location consists of a 5.992-acre lot, but not all the space is
usable for the dealership business. Approximately one acre of the lot is used
as a retention pond.

31.  Because of the size of the trucks Chastang Ford services and sells, multistory
facilities are not feasible.

32. Although the Current Location’s address is on the North Loop, the
dealership does not have direct access from the highway. Instead, there is
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only a single point of entrance, about 30 feet wide, on a cross street,
Blaffer Street.

33.  Delivery of vehicles to the Current Location often blocked the single
entrance, creating difficulties.

34. Around 2013, Mr. Chastang purchased a 3.1-acre piece of property on
Eastpark, approximately 1.1 miles away from the Current Location, originally
to use for storage. The dealership later built a building on it where they could
wash vehicles and accept deliveries. Chastang Ford now takes delivery of
new vehicles there and uses it for overflow and storage.

35. The Current Location has 33 repair stalls, an insufficient number for the
dealership’s service business.

36. At the Current Location, trucks awaiting repair must be double- or triple-
stacked.

37.  The combination of the small lot, single entrance, and the large size of some
of the trucks Chastang Ford services, creates a potentially unsafe situation.

38. The dealership’s rate of lot damage at the Current Location is significant,
exceeding the industry average.

39. Ford is moving to a Ford Pro Elite program for its commercial truck
business. This program requires a dealer to build a separate facility for
commercial service and parts and to have 30 service bays just for Ford Pro
Elite. The Current Location lacks the space to build improvements that meet
the Pro Elite standard.

40. The Current Location lacks adequate space for parts for repair and the
dealership’s wholesale parts business.

Tommie Vaughn

41. Tommie Vaughn is located in the Heights neighborhood of Houston, a
wealthier area than the Current Location or the Relocation Site.
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42. 'Tommie Vaughn’s current sales focus is on retail sales, but in the past the
dealership had a sizable fleet focus. Tommie Vaughn still makes fleet sales,
but significantly fewer than Chastang Ford does.

43. Tommie Vaughn does not have freeway frontage.

44. Tommie Vaughn is currently the closest Ford dealer to downtown Houston,
although that would change if Chastang Ford moves to the Relocation Site.

45.  Neither Tommie Vaughn nor Chastang Ford are located in dealership
clusters.

46. Tommie Vaughn’s total dealership facilities consist of a little over 15 acres.
The showroom is located at 1201 N. Shepherd. Tommie Vaughn also has
facilities at 1145 N. Shepherd and facilities in the 900 block of N. Shepherd.
The locations at 1201 N. Shepherd and in the 900 block, although on the
same street, are not contiguous; they are approximately 0.6 miles apart.

47. Tommie Vaughn performs warranty service work at both the 1201 and
900block locations, and some new medium truck sales and all new fleet sales
are made at the 900 block of N. Shepherd location.

48. Tommie Vaughn does not have a separate license for the 900-block location.

49. Tommie Vaughn has about 55 to 60 service bays and carries around
$3 million in parts.

50. Tommie Vaughn has signed up for Ford’s electric vehicle program, which
requires installing chargers and service stalls.

51. Tommie Vaughn is looking into participating in the Ford Pro Elite program.
52.  Ford has notified Tommie Vaughn of sales performance deficiencies.

53. Tommie Vaughn’s working capital has consistently exceeded Ford’s
guidelines.

54. Tommie Vaughn is a financially strong dealership.

The Need to Relocate and the Relocation Site
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55.  Chastang Ford considered options short of moving from the Current
Location and considered many locations before deciding on the Relocation
Site.

56. The Current Location and Relocation Site are 2.02 miles apart.

57. Measured by air distance, Tommie Vaughn is 6.3 miles from the Current
Location.

58.  The driving distance between Tommie Vaughn and the Current Location is
7.8 miles; the driving distance between Tommie Vaughn and the Relocation
Site is 5.2 miles. Driving from Tommie Vaughn to the relocation site would
be 30 seconds faster than driving to Chastang Ford’s current location.

59. The Relocation Site consists of about 11.8 acres, almost all of which would be
useable for the dealership. It is located in the same neighborhood,
Kashmere Gardens, and ZIP code as the Current Location.

60. Chastang Ford would not need to retain the Eastpark off-site facilities if it
moved to the Relocation Site. The Relocation Site would have multiple entry
and exit points, and the layout of the surrounding streets would allow for
vehicles to be delivered directly to the location.

Retail Dealer Locality

61. Ford assigns to its retail dealers a “dealer locality” made up of the closest
census tracts to that dealer.

62. As a truck center, Chastang Ford was not assigned a standard retail dealer
locality, and in fact, Chastang Ford is currently located in the eastern half of
Tommie Vaughn’s current retail dealer locality.

63. Ford reconfigured its dealer localities in 2022 based on 2020 census data. At
the same time, Ford decided to assign retail dealer localities to all its truck
centers, including Chastang Ford.

64. Some of Chastang Ford’s new proposed retail dealer locality will consist of
census tracts that make up the eastern part of Tommie Vaughn’s dealer
locality.
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65. A dealer locality is not a sales territory, and sales effectiveness is not
measured by sales in the dealer’s locality.

66. No dealer is prohibited from advertising or selling to potential customers in
another dealer’s locality.

Differences Between the Dealerships

67. The majority of Chastang Ford’s sales are to fleet customers rather than
retail sales, whereas for Tommie Vaughn, the reverse is true.

68. Chastang Ford sells a greater mix of heavier vehicles than Tommie Vaughn
does.

69. Between 2019 and October 2022, Chastang Ford sold significantly more of
the heaviest weight trucks than Tommie Vaughn did.

70. Between 2019 and October 2022, Tommie Vaughn sold significantly more of
the lightest weight trucks than Chastang Ford did.

Harm to Tommie Vaughn

71. Tommie Vaughn’s expert testimony—to the effect that it would suffer a
7.5% loss in sales from Chastang Ford’s move to the Relocation Site—was
primarily based on the expert’s professional judgment and thus conclusory
and unreliable.

72. 'Tommie Vaughn is profitable and would remain so even if it suffered a 7.5%
loss in sales.

73. Tommie Vaughn’s potential need to adjust prices is not harm.

74.  The only potential harm established from the move to the Relocation Site is
minimal.

Public Interest

75.  The Relocation Site would be easier and safer for the public to access.
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76. At the Relocation Site, Chastang Ford would be able to provide better
service and to provide service options like quick oil changes that it cannot
provide at the Current Location.

77.  Neither a slight decrease of households that are either 10 miles away from or
within a 15-minute drive of a Ford dealer nor a city-wide increase of 1.8
seconds of driving time to a Ford dealer suggests that the move would be
against the public interest.

Harm to Applicant

78.  Denying the application would harm Chastang Ford, which would remain in
a too-small location. This would affect Chastang Ford’s new and used sales,
as well as is its service department.

79. Chastang Ford would be unable to participate in the Ford Pro Elite program
at the Current Location, which would harm its core commercial and fleet
business.

Adequacy of Representation

80. Ford’s representation would be enhanced by the greater sales and service
opportunities available at the Relocation Site.

81. No evidence suggests that Chastang Ford’s move to the Relocation Site
would cause Tommie Vaughn to go out of business.

Desirability of a Competitive Marketplace

82. No evidence suggests that Houston cannot support the number of Ford
dealers it has.

83.  Chastang Ford does not seek to add a sales point.

84. Allowing Chastang Ford to move to a larger location with more space for
sales and service would help foster a competitive marketplace.

85. Preventing Chastang Ford’s move would harm competition for trucks,
particularly since Chastang Ford could not establish a Ford Pro Elite facility
at the Current Location.
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Current and Reasonably Foreseeable Projections of Economic Conditions,
Financial Expectations, and the Market for New Motor Vehicles

86. The Houston market is predicted in grow in the future.

87. Tommie Vaughn’s sales are expected to grow, with or without
Chastang Ford’s relocation.

Protesting Dealer’s Compliance with the Franchise

88. Tommie Vaughn does not have a license allowing it to perform warranty
work at its location in the 900 block of N. Shepherd.

89. Under Ford’s Sales and Service Agreement Standard Provisions, Ford
dealers, such as Tommie Vaughn, must comply with application federal,
state, and local laws, rules, and regulations in the sale and service of Ford
products.

90. While there is no evidence that Tommie Vaughn acted with ill intent, by
performing warranty work at an unlicensed location, Tommie Vaughn is not
in compliance with its franchise agreement, which requires compliance with
state law.

VI. CONCLUSIONS OF LAW

1.  The Department has jurisdiction and authority over the subject matter of
this case. Tex. Occ. Code ch. 2301, subchs. N, O.

2. SOAH has jurisdiction over all matters relating to the conduct of a hearing in
this matter, including the preparation of a proposal for decision with findings
of fact and conclusions of law. Tex. Occ. Code § 2301.704; Tex. Gov’t Code
ch. 2003.

3.  Tommie Vaughn timely filed its notice of protest. 43 Tex. Admin. Code
§ 215.106.

4. Notice of hearing was properly provided to Tommie Vaughn. Tex. Occ.
Code §§2301.705, .707; Tex. Gov’t Code §§ 2001.051-.052; 43 Tex.
Admin. Code § 215.34.
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5.  Chastang Ford bears the burden to prove that good cause exists for its
proposed relocation to the Relocation Site. Tex. Occ. Code § 2301.652(a).

6.  In determining whether good cause exists, Texas Occupations Code section
2301.652(a) requires the Department and AL]J to consider:

(1)  whether the manufacturer or distributor of the same line-make of new
motor vehicle is being adequately represented as to sales and service;

(2) whether the protesting franchised dealer representing the same
line-make of new motor vehicle is in substantial compliance with the
dealer’s franchise, to the extent that the franchise is not in conflict
with . . . [Clhapter [2301];

(3) the desirability of a competitive marketplace;
(4) any harm to the protesting franchised dealer;
(5) the public interest;

(6) any harm to the applicant; and

(7) current and reasonably foreseeable projections of economic
conditions, financial expectations, and the market for the new motor
vehicles in the relevant market area.

7.  Weighing of the good cause factors is left to the Department’s discretion.
Meier Infiniti Co. v. Motor Vehicle Bd., 918 S.W.2d 95, 100 (Tex. App.—

Austin 1996, writ denied).

8.  Typically, less weight is given to adequacy of representation and the
desirability of a competitive marketplace in relocation cases, where a dealer
is already in the market, than in cases involving an application to add a dealer
location, or point, to the marketplace. Momentum BMW, Ltd. v. Don McGill
Imports, Inc., MVD Docket No. 91-091 (1991) (Proposal for Decision at 3-4).

9.  The standard of proof on the ultimate issue of good cause is by a
preponderance of the evidence. Granek v. Tex. St. Bd. of Med. Exam’rs, 172
S.W.3d 761, 777 (Tex. App.—Austin 2005, no pet.); Sw. Pub. Servs. Co. ».
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Pub. Util. Comm’n of Tex., 962 S.W.2d 207, 213-14 (Tex. App.—Austin
1998, pet. denied). However, each party had the burden of production with
respect to any evidence favorable to it on a given factor. 1 Tex. Admin. Code
§ 155.427.

10.  The relocation of Chastang Ford to the Relocation Site will improve Ford’s
representation as to sales and service in the Houston market. Tex. Occ. Code
§ 2301.652(a)(1).

11. A franchised dealer must obtain a separate license for each separate and
distinct physical premises and business facility where it sells new vehicles or
services them under a manufacturer’s warranty. Tex. Occ. Code
§§ 2301.002(8), .257(c), .355.

12.  The relocation of Chastang Ford to the Relocation Site will promote a
competitive marketplace. Tex. Occ. Code § 2301.652(a)(3).

13.  The relocation of Chastang Ford to the Relocation Site will not cause any
significant harm to Tommie Vaughn that would impede competition by
financially debilitating it or preventing it from continuing to serve the public.
Tex. Occ. Code § 2301.652(a)(4).

14.  The relocation of Chastang Ford to the Relocation Site is in the public
interest. Tex. Occ. Code § 2301.652(a)(5).

15.  Chastang Ford will suffer financial and competitive harm if its application to
relocate is denied. Tex. Occ. Code § 2301.652(a)(6).

16. Current and reasonably foreseeable projections of economic conditions,
financial expectations, and the market for new motor vehicles in the relevant
market area favor the relocation of Chastang Ford. Tex. Occ. Code
§ 2301.652(a)(7).

17.  Chastang Ford met its burden of demonstrating good cause for the relocation
of its Ford dealership from its Current Site to the Relocation Site. Tex. Occ.
Code § 2301.652(a).

18.  Chastang Ford’s application to relocate to the Relocation Site should be
processed by the Department.
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Signed January 16, 2024.

ALJ Signature:

RKpeooaS Gmite

Rebecca Smith

Presiding Administrative Law Judge
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APPLICANT’S EXCEPTION

TO THE PROPOSAL FOR DECISION

TO THE HONORABLE ADMINISTRATIVE LAW JUDGES:

Applicant Chastang Enterprises-Houston, LLC d/b/a Chastang Ford (“‘Chastang”)
respectfully submits the following exception to the Proposal for Decision (“PFD”) issued
January 16, 2024, recommending the granting of Chastang’s license application.

Applicant’s Exception No. 1

The PFD correctly states at page 19 that Protestant Tommie Vaughn Motors, Inc.
(“Tommie Vaughn”) makes “some medium new truck sales and all new fleet sales . . . at
the 900 block of N. Shepherd location.” The PFD also correctly states at page 59 that:

“Tommie Vaughn makes fleet sales and performs some warranty work at

the facility in the 900 block of N. Shepherd, although its license lists the

dealership’s location as 1201 N. Shepherd. It is undisputed that Tommie

Vaughn does not have a separate license for a facility in the 900 block of N.

Shepherd.”!

However, Findings of Fact Nos. 88 and 90 do not include the finding that Tommie Vaughn

is making vehicle sales at its unlicensed location in the 900 block of N. Shepherd.

" Conclusion of Law No. 11 correctly states, “A franchised dealer must obtain a separate license
for each separate and distinct physical premises and business facility where it sells new vehicles or
services them under a manufacturer’s warranty. Tex. Occ. Code. §§2301. 002 (8), .257(c), .355.”
(PFD at page 73).
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Chastang respectfully requests that Findings of Fact Nos. 88 and 90 be amended to
include the italicized language and provide that:

“88. Tommie Vaughn does not have a license allowing it to perform warranty work
or to sell new motor vehicles at its location in the 900 block of N. Shepherd.”

“90. While there is no evidence that Tommie Vaugh acted with ill intent, by
performing warranty work and making new vehicle sales at an unlicensed location,
Tommie Vaugh is not in compliance with its franchise agreement, which requires
compliance with state law.”

CONCLUSION AND PRAYER
For these reasons, Chastang prays that its exception be sustained and that your Honor
amend Findings of Fact No. 88 and 90 in the PFD to reflect that Vaughn is making new
vehicle sales at its unlicensed location in the 900 block of N. Shepherd.
Respectfully submitted,

/s/ Leon V. Komkov

Leon V. Komkov

State Bar No. 11670500

J. Bruce Bennett

State Bar No. 02145500
Cardwell, Hart & Bennett, LLP
807 Brazos, Suite 1001
Austin, TX 78701

(512) 322-0011 ext. 3
Attorneys for Applicant
lvk@cardwellhartbennett.com
jbb.chblaw(@me.com

ATTORNEYS FOR APPLICANT
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CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the above foregoing has been served
on the counsel of record listed below by email and by e-service on this 31% day of January
2024.

George A. Kurisky, Jr.

Mark Allan Bankston

Philip C. Brashier

Johnson DeLuca, Kurisky and Gould, P.C.

4 Houston Center, 1221 Lamar Street, Suite 1000,

Houston, Texas 77010

ATTORNEYS FOR PROTESTANT
/s/ J. Bruce Bennett
J. Bruce Bennett
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Automated Certificate of eService
This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below. The rules governing
certificates of service have not changed. Filers must still provide a
certificate of service that complies with all applicable rules.

J. Bennett on behalf of J. Bennett

Bar No. 2145500

jbb.chblaw@me.com

Envelope ID: 84016001

Filing Code Description: Exceptions to PFD
Filing Description: Applicant's Exception to PFD
Status as of 1/31/2024 5:04 PM CST

Associated Case Party: Tommie Vaughn Motors, Inc.

Name BarNumber | Email TimestampSubmitted | Status
George A.Kurisky gkurisky@jdkglaw.com 1/31/2024 5:00:12 PM | SENT
Mark AllanBankston mbankston@jdkglaw.com | 1/31/2024 5:00:12 PM | SENT
Matthew GrantJohnston gjohnston@jdkglaw.com | 1/31/2024 5:00:12 PM | SENT
Lisa MichelleWard lward@jdkglaw.com 1/31/2024 5:00:12 PM | SENT
Philip CharlesBrashier pbrashier@jdkglaw.com | 1/31/2024 5:00:12 PM | SENT
Camille A.Rowdon crowdon@jdkglaw.com 1/31/2024 5:00:12 PM | SENT
Susan E.Smith ssmith@jdkglaw.com 1/31/2024 5:00:12 PM | SENT
Marni LBlythe mblythe@jdkglaw.com 1/31/2024 5:00:12 PM | SENT

Associated Case Party: Chastang Enterprises-Houston, LLC d/b/a Chastang Ford

Name BarNumber | Email TimestampSubmitted | Status
Leon V.Komkov leonkomkov@gmail.com 1/31/2024 5:00:12 PM | SENT
Leon V.Komkov Ivk@cardwellhartbennett.com | 1/31/2024 5:00:12 PM | SENT
J. BruceBennett jbb.chblaw@me.com 1/31/2024 5:00:12 PM | SENT
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LLC d/b/a CHASTANG FORD, §
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PROTESTANT’S REPLY TO APPLICANT’S EXCEPTIONS
TO PROPOSAL FOR DECISION

TO THE HONORABLE ADMINISTRATIVE LAW JUDGE:

COMES NOW Tommie Vaughn Motors, Inc. d/b/a Tommie Vaughn Ford (“Tommie
Vaughn” or “Protestant™) and files Protestant’s Reply to Applicant’s Exceptions to the Proposal
for Decision signed on January 16, 2024 (the “PFD”), pursuant to 1 TEX. ADMIN. CODE §
155.507(b), and in support hereof, would respectfully show the Administrative Law Judge
(“ALJ”) as follows:

L.
APPLICANT’S EXCEPTION NO. 1 SHOULD BE OVERRULED

1. Applicant’s Exception No. 1 to the Proposal for Decision (“PFD”) should be
overruled because there was no evidence to establish that Tommie Vaughn was not in
compliance with its franchise agreement by operating a fleet office at 908-914 North Shepherd
(the “Supplemental Location”). Tommie Vaughn is not violating Texas law by operating a fleet
office at the Supplemental Location because no evidence in the record establishes that Tommie
Vaughn has a showroom at the Supplemental Location or that it is both (1) selling and (2) titling

and registering new motor Vehicles there.
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2 Section 2301.257 of the Texas Occupations code requires a franchised dealer to
apply for a separate license for each separate and distinct dealership showroom as determined by
the department. TEX. Occ. CODE § 2301.257. The term “showroom” is not defined in the
Occupations Code, Chapter 503 of the Transportation Code or in the Administrative Code. TEX.
Occ. CopE §2301.002; TeX. Transp. CODE § 503.001; 43 TEX. ADMIN. CopE § 215.140
(providing premises requirements for an established and permanent place of business). It is
undisputed that Tommie Vaughn has only one showroom, which is located at 1201 N. Shepherd,

its licensed location where its retail sales department, service, parts and business offices are

located.

3. Under Texas law, a franchised dealer may conduct business at more than one

location, except that the dealer may establish and maintain a separation location for the display
and sale of new motor vehicles only if expressly authorized by the dealers’ franchise and license.
TEX. Occ. CODE § 2301.355(a) (emphasis added). The phrase “display and sale of new motor
vehicles” in Section 2301.355(a) must be read in conjunction with Section 2301.257 which uses
the term “showroom.” Franchised dealers display and sell new motor vehicles from a
showroom. It is undisputed that the Supplemental Location where it conducts some fleet
business appeared on Tommie Vaughn’s franchise license for decades until 2009, when it
mysteriously vanished. Regardless, Tommie Vaughn has only one retail showroom at 1201 N.
Shepherd.

4. A franchised dealer must hold a separate license for each separate and distinct
dealership as required by section 2301.257. TEX. Occ. CODE § 2301.355(a). Under Board rules

and regulations, a dealer that holds a GDN for a particular type of vehicle! may operate from

! TEX. TRANSP. CODE § 503.029 defines the six categories of general distinguishing numbers, which includes
a franchised motor vehicle dealer.
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more than one location within the limits of a city, provided each location is operated by the same
legal entity and meets the requirements of § 215.140. 43 TEX. ADMIN. CODE § 215.135; TEX.
TRANSP. CODE § 503.027 (providing that “[i]f a person is not otherwise prohibited from doing
business as a dealer at more than one location in the territory of a municipality, a person may
buy, sell, or exchange a motor vehicle of the type for which the person holds a dealer general
distinguishing number from more than one location in the territory of the municipality without
obtaining an additional dealer general distinguishing number). When read together, these
statutes make it clear that a separate license is required for each showroom that a franchised
dealer operates, and Tommie Vaughn does not have a showroom at the Supplemental Location.
For these reasons. Tommie Vaughn does not need a separate license to operate a fleet office at
908-914 N. Shepherd.

4. In terms of sales, there was no evidence in the record that Tommie Vaughn does
anything more than operate a fleet office at the Supplemental Location. Mr. Janke testified that
employees in the fleet office talk to customers, but sales people use their cell phones at home and
“all over the city” when talking to customers.2 While there are some vehicles “displayed,”
Tommie Vaughn does not have a showroom at the Supplemental 'Location and does not deliver
vehicles there.> No evidence in the record establishes that any necessary documentation to title
and register new vehicles is processed in the fleet office as opposed to 1201 N. Shepherd where
the business offices are located.*

5. Under Texas law, there are two elements that must be satisfied to constitute the
first sale of a new motor vehicle: (1) the bargain, sale, transfer, or delivery of a motor vehicle,

other than an assembled vehicle, that has not been previously registered or titled, with intent to

2 3 RR 69:22 —70:10.
3 Id
2 Id ;3 RR 37:21 — 38:14; 3 RR 215:2 —215:19; 3 RR 225:9 —226:6;3 RR 248:16 —249:13.
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pass an interest in the motor vehicle, other than a lien, regardless of where the bargain, sale,

transfer, or delivery occurred; and (2) the registration and titling of that vehicle. TEX.

TRANSP. CODE § 501.002(8) (emphasis added). Without evidence that Tommie Vaughn is also
registering and titling vehicles at the Supplemental Location, there can be no Finding of Fact or
Conclusion of Law that Tommie Vaughn is engaging in the sale of new motor vehicles at the
Supplemental Location. In other words, if Tommie Vaughn’s fleet sales associates are talking to
customers at the Fleet Office, there is no violation of Texas law because they are allowed to
conduct business from more than one location so long as there is not a showroom at that location.
Fleet sales associates can talk to customers from anywhere, including at the customer’s place of
business, which is one way both Tommie Vaughn and Chastang’s fleet sales departments
operate, without violating Texas law. As long as sales of new motor vehicles are registered and
titled at the licensed location, 1201 N. Shepherd, where its business office is located, Tommie
Vaughn is in compliance with Texas law. There is no evidence in the record to establish that
Tommie Vaughn’s operation of a fleet office fails to comply with the Occupations Code,
Transportation Code or Administrative Code. For these reasons, Applicant’s Special Exception
No. 1 to the PFD should be overruled.
PRAYER

WHEREFORE, PREMISES CONSIDERED, Tommie Vaughn respectfully requests the
ALJ sustain overrule Applicant’s Exception No. 1 to the PFD issued on January 16, 2024, and
for such and further relief, at law or in equity, to which Tommie Vaughn may show itself to be

justly entitled.
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Respectfully Syb

JOHNSON DEIL, /CA KURISKY & GOULD, P.C.

GEO K. KURISKY, JR.
TB . 11767700
kurisky(@idkglaw.com

@x ALLAN BANKSTON
TBA Naq, 24001430
mbankston(@jdkglaw.com
1221 Lamar, Suite 1000
Houston, Texas 77010

(713) 652-2525 — Telephone
(713) 652-5130 — Facsimile

By:

ATTORNEYS FOR PROTESTANT
TOMMIE VAUGHN MOTORS, INC. d/b/a
TOMMIE VAUGHN FORD

CERTIFICATE OF SERVICE

This is to certify that pursuant to TEX. R. C1v. P. 21 and 21a, a true and correct copy of
the foregoing document was served on the following on February 14, 2024.

Via Email Transmission: leonkomkovwwgmail.com; ibb.chblaw@me.com

Mr. Leon V. Komkov
Mr. J. Bruce Bennett
CARDWELL, HART & BENNETT, LLP

807 Brazos, Suite 1001
Austin, Texas 78701 %

Mark Allan Bankston
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Automated Certificate of eService
This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below. The rules governing
certificates of service have not changed. Filers must still provide a
certificate of service that complies with all applicable rules.

Marni Blythe on behalf of George Kurisky Jr

Bar No. 11767700

mblythe@jdkglaw.com
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Filing Code Description: Reply to Exceptions

Filing Description: Protestant's Reply to Applicant's Exceptions to
Proposal for Decision

Status as of 2/14/2024 5:10 PM CST

Associated Case Party: Tommie Vaughn Motors, Inc.

Name BarNumber | Email TimestampSubmitted | Status
George A.Kurisky gkurisky@jdkglaw.com 2/14/2024 4:55:15 PM | SENT
Mark AllanBankston mbankston@jdkglaw.com | 2/14/2024 4:55:15 PM | SENT
Matthew GrantJohnston gjohnston@jdkglaw.com | 2/14/2024 4:55:15 PM | SENT
Lisa MichelleWward lward@jdkglaw.com 2/14/2024 4:55:15 PM | SENT
Philip CharlesBrashier pbrashier@jdkglaw.com | 2/14/2024 4:55:15 PM | SENT
Camille A.Rowdon crowdon@jdkglaw.com 2/14/2024 4:55:15 PM | SENT
Susan E.Smith ssmith@jdkglaw.com 2/14/2024 4:55:15 PM | SENT
Marni LBlythe mblythe@jdkglaw.com 2/14/2024 4:55:15 PM | SENT

Associated Case Party: Chastang Enterprises-Houston, LLC d/b/a Chastang Ford

Name BarNumber | Email TimestampSubmitted | Status
Leon V.Komkov leonkomkov@gmail.com 2/14/2024 4:55:15 PM | SENT
Leon V.Komkov Ivk@cardwellhartbennett.com | 2/14/2024 4:55:15 PM | SENT
J. BruceBennett jbb.chblaw@me.com 2/14/2024 4:55:15 PM | SENT

Case Contacts

Name BarNumber | Email TimestampSubmitted | Status
OGC-TxDMV OGC-TxDMV udg-ogccontestedcases@txdmv.gov | 2/14/2024 4:55:15 PM | SENT
MVD_docket_clerk@txdmv.gov TXxDMV MVD_docket_clerk@txdmv.gov 2/14/2024 4:55:15 PM | SENT
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PROTESTANT’S EXCEPTIONS TO PROPOSAL FOR DECISION

TO THE HONORABLE ADMINISTRATIVE LAW JUDGE:

COMES NOW Tommie Vaughn Motors, Inc. d/b/a Tommie Vaughn Ford (“Tommie
Vaughn” or “Protestant”) and files Protestant’s Exceptions to the Proposal for Decision signed
on January 16, 2024 (the “PFD”), pursuant to 43 TEX. ADMIN. CODE § 155.507(b), and in
support hereof, would respectfully show the Administrative Law Judge (“AJLs”) as follows:

I
PRELIMINARY STATEMENT

il Tommie Vaughn excepts to multiple paragraphs of the PFD’s Section V. Findings
of Fact (the “Findings™) and Section VI. Conclusions of Law (the “Conclusions”) because certain
Findings and Conclusions were not supported by the substantial evidence adduced at the Final
Hearing on July 24-28, 2023 (the “Final Hearing™).

2 Specifically, Tommie Vaughn excepts to Findings paragraphs 20-22 for failure to
include the undisputed fact that Ford Motor Company (“Ford”) is phasing out the “truck center”
designation for stores like Chastang and transitioning to the Ford Pro Elite model, a program
which all Ford stores will have the opportunity to enroll in. Contrary to Chastang’s stated

intentions, Chastang’s business model is changing to a more traditional retail outlet because
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Ford’s business decisions are forcing it to do so. The assignment of a retail dealer locality is
further evidence establishing that Ford will expect Chastang to increase its focus on retail sales.
If Chastang moves to 3625 and 3669 Eastex Freeway, Houston, Texas 77026 (the “Proposed
Location™), it will build a new Signature design Ford dealership with freeway frontage on
Tommie Vaughn’s doorstep and enjoy the competitive retail advantages to Tommie Vaughn’s
detriment.

3. Findings Paragraph 52 omits any mention of the fact Chastang was located within
Tommie Vaughn’s dealer locality when Ford notified it of sales performance deficiencies. The
uncontroverted testimony from Kirby Janke was that Tommie Vaughn would have hit their sales
expectancy numbers but for the fact Chastang’s retail sales made within Tommie Vaughn’s
dealer locality were not credited to Tommie Vaughn. .

4. Findings Paragraph 64 erroneously finds that “some” of Chastang’s new proposed
dealer locality will consist of census tracts that make up the eastern part of Tommie Vaughn’s
dealer locality when the substantial evidence established that most of Chastang’s new proposed
dealer locality will be comprised of census tracts formerly assigned to Tommie Vaughn. A
comparison of the proposed locality maps drawn by Ford show that all the census tracts in the
eastern half of Tommie Vaughn’s dealer locality are being reassigned to Chastang.

5. The PFD’s finding of harm to Chastang’s new and used sales in Findings
paragraphs 78-79 and Conclusions paragraph 15 was not supported by any evidence. The PFD’s
conclusion that Chastang will suffer “financial and competitive harm if its application to relocate
is denied” is conclusory and unsupported by evidence. The harm Chastang complains about in
terms of overcrowding and delays in the service department are caused by the fact it also

operates a heavy truck franchise called Autocar. Chastang generated $242.5 million in revenues
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in 2022 and the record showed remarkable revenue growth in sales, service and parts in its
current location at 6200 N. Loop East, Houston, Texas 77026 (the “Current Location”), which
contradicts the finding of harm to Chastang.

6. Finally, Tommie Vaughn excepts to Findings paragraphs 71-74 and Conclusions
paragraph 13 because the substantial evidence established that Tommie Vaughn will suffer
significant harm that would impede competition by financially impacting it in terms of reduced
sales and revenues if the relocation is approved. Tommie Vaughn excepts to the PFD’s Findings
and Conclusions that the opinions of its expert, Dr. Cristina Benton (“Dr. Benton”), were not
reliable because her projections of harm were based on underlying data and reliable financial
projections. For example, Dr. Benton’s projections for 2022 came within a 3% margin of error.
Chastang’s experts based their opinions on historical data and performed minimal forecast
modeling to minimize the harm to Tommie Vaughn caused by the proposed relocation. For these
reasons, Tommie Vaughn respectfully moves the ALJ to sustain its exceptions and amend the
PFD as follows:

II.
ToMMIE VAUGHN’S EXCEPTIONS TO PFD

Exception No. 1.

7. Findings paragraphs 20-22 describe the type of Ford dealer Chastang was in its
past, not what it will be in the future, regardless of whether it relocates. Joe Chastang admitted
in response to his own counsel’s question that Ford is not keeping the “truck center” designation
in the future.! This admission renders irrelevant Chastang’s attempt to distinguish itself from

Tommie Vaughn as a “truck store,” with its alleged emphasis on commercial fleet sales. The

: 1 RR 77: 8-24.
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substantial evidence showed Chastang competes effectively against Tommie Vaughn and all
Ford dealers in the Houston market for retail sales.?

8. Joe Chastang was asked by counsel what the truck center designation is evolving
to.? “They’re not saying this exactly, but it looks like Ford Pro Elite, and there would be more
people participating because every dealer has a chance to do that if they want to. That’s — Ford
Pro is one of Ford’s real pushes now is being in the commercial business because Ford owns 50
— over 50 percent of the Class 1 through 7 market in sales.” By omitting these facts, Findings
paragraphs 20-22 present an inaccurate portrait of what Chastang will be after it relocates, which
is a full retail Ford dealership like Tommie Vaughn. A future Chastang at the Proposed
Relocation will be nothing like Bayou City Ford was more than 20 years ago because Chastang
wants to establish a bigger retail footprint than Bayou City and Ford’s product mix changed
substantially over the past 20 years to the point Ford today is an SUV and truck brand. The
Proposed Relocation includes additional acreage at 3669 Eastex Freeway and a new state-of-the-
art retail facility. Chastang will sell all the same models as Tommie Vaughn, except for the
Mustang. Chastang’s increasing retail sales numbers in recent years reveal that it will be a major
competitor for the retail sale of new Ford vehicles that will encroach on Tommie Vaughn’s
customer base, especially since Chastang proposes to move right on the western border of it.

9. As further proof that Ford’s business changes will force Chastang to become a
full retail outlet and not just a “truck store,” Ford assigned a new retail dealer locality to

Chastang. Before 2022, Chastang did not have a sales expectancy, which is one measure of a

2 1 RR 103:23 — 104:18. Chastang does business as “Chastang Ford,” not “Chastang Ford Truck City” like
the Leif Johnson dealership Chastang visited.
= 1 RR 77: 8-24.
B Id.
4
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Ford dealer’s retail sales performance.’ Once the retail dealer locality goes into effect, Chastang
will have sales expectancies that Ford will measure.® Kevin McGuirk testified that Chastang
building a new facility with freeway frontage on a major thoroughfare like the Eastex Freeway

7 Meeting those sales expectancies will come at

will help Chastang meet its sales expectancies.
Tommie Vaughn’s expense. For these reasons, Tommie Vaughn respectfully asks that the
Findings include the institutional changes Ford is making that will affect Chastang and Tommie

Vaughn in the future, including that Chastang will no longer be designated as a truck center.

Exception No. 2

10. The harm caused by Chastang’s retail growth to Tommie Vaughn was established
by the sales deficiencies Tommie Vaughn experienced as noted in paragraph 52 of the Findings.
But paragraph 52 omits any mention of the fact Chastang was located within Tommie Vaughn’s
dealer locality when Ford notified it of sales performance deficiencies. Kirby Janke provided
uncontroverted testimony that competition from Chastang in its dealer locality was the primary
reason for sales deficiencies.® Sales made by Chastang, which did not have a retail dealer
locality at the time, were not credited to the dealer locality from which they were made because
those census tracts were assigned to Tommie Vaughn, not Chastang. There were sales of new
Ford vehicles occurring within Tommie Vaughn’s dealer locality that it did not get credit for
making because they were Chastang’s sales. “You know, when Ford would come in and meet
with me and go over sales expectancy, you know, it was pretty apparent that, you know, if you

would take just the sales that Chastang did and add them to ours, we would be at 100% sales

Ex. P-140, Tidwell Depo. at 49:7 — 50:4.

Ex. P-141, McGuirk Depo. at 53:11 — 54:13.
Id

3 RR 124:7 -125:15; 3 RR 155:17 — 158:5.

e 2 o W
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expectancy.” Chastang’s presence in Tommie Vaughn’s dealer locality resulted in Tommie
Vaughn losing retail sales. Losing retail sales to Chastang will also adversely affect Tommie
Vaughn’s sales velocity, the amount of time it takes to sell new vehicles, which will negatively
impact future allocations from Ford. Tommie Vaughn will continue to lose retail sales to
Chastang if it is permitted to relocate to Tommie Vaughn’s front doorstep with freeway frontage
on the Eastex Freeway.

11.  While it is true that dealers get credit for sales both inside and outside the
boundaries of a dealer locality,' Tommie Vaughn did not receive credit for all retail sales of
Ford products in its locality because some of those sales were made by Chastang. If a Ford
vehicle is registered in a dealer’s locality but not sold by the Ford dealer assigned to that locality,
it is counted in the registration percent of expected.!! Ford keeps track of other dealers that are
“pumping in and selling into” a dealer’s locality.!? If Chastang relocates closer to Tommie
Vaughn, it will take sales away from Tommie Vaughn, pumping sales into its dealer locality and
making it more difficult for Tommie Vaughn to meet its own expectancies. For these reasons,
Tommie Vaughn requests that Findings paragraph 52 reflect the facts established by the
substantial evidence that Chastang’s presence in Tommie Vaughn’s dealer locality caused it to
fall short of Ford’s sales expectancies.

Exception No. 3

12.  Paragraph 64 of the Findings noting that “some” of Chastang’s new proposed
dealer locality will consist of census tracts that make up the eastern part of Tommie Vaughn’s

dealer locality is contrary to the substantial evidence adduced at the Final Hearing. In fact, the

9 Id
10 Id
u Ex. P-140; Tidwell Depo. at 131:3 — 132:9.
12 Id.
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substantial evidence established that most of Chastang’s new proposed dealer locality will be
comprised of census tracts formerly assigned to Tommie Vaughn. =~ When the dealer locality
goes into effect, Chastang’s retail sales performance, for the first time, will be measured the
same way Tommie Vaughn’s performance is measured. Chastang will have a retail sales
expectancy. &

13.  Exhibit P-102 includes a map drawn by Ford that shows Tommie Vaughn’s
former dealer locality outlined in red.!* The western half of its proposed dealer locality is shaded
yellow.!® The eastern half of the proposed locality is white, indicating all the census tracts
depicted in the eastern half of the map were reassigned to Chastang.'®

14.  Chastang’s new retail sales expectancies will affect its approach to selling and
servicing retail vehicles. “As a result of census tracts being reassigned in the network change,
Tommie Vaughn’s market will be reduced by 33.0% in population and 26.8% in households.”!’
Chastang’s dealer locality in combination with its relocation will benefit Chastang in terms of
receiving more Internet leads and capturing more service customers in areas where it already
competes with Tommie Vaughn. Neither Joseph Roesner (“Roesner”) nor Stephen Pearse
(“Pearse™) prepared financial projections or modeling of the relocation impact even though it
was possible for them to do so."* Adam Tidwell and McGuirk testified that Chastang will have
to meet retail expectancies. Chastang’s witnesses admitted they plan to increase their retail

presence in the market. The sales data supports the conclusion that Chastang’s retail approach

already is an emphasis, and it is among the leading Ford dealers in retail growth. There is no

B Ex. P-140, Tidwell Depo. at 58:10 —59:10.

i Ex. P-102

] 1.

. Ex. P-93; 1 RR 147:1 —151:5.

1 Ex. P-128 at p. 33.

18 2 RR 22:3 — 23:5; 5 RR 70:19 — 71:3; Ex. A-20; Ex. A-21; Ex. A-22; Ex. A-23; Ex. A-26; Ex. A-27; and
Ex. A-28.
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reason to doubt that the retail expectancies, along with a new retail showroom with freeway
frontage and increased visibility on the Eastex Freeway, will impact Chastang’s business
approach, which will cause harm to Tommie Vaughn.

15. By finding that Chastang’s new dealer locality includes “some” of the census
tracts formerly assigned to Tommie Vaughn, the PFD trivializes the impact Ford’s decision will
have on Tommie Vaughn. This finding wrongly accepts Chastang’s argument that its move to
Tommie Vaughn’s eastern border and construction of a Signature-design Ford store with full
retail responsibilities will cause minimal harm to Tommie Vaughn. It should be corrected to
state the facts established by the substantial evidence, which is that most of Chastang’s new
dealer locality is comprised of census tracts formerly assigned to Tommie Vaughn. Further, the
finding should include McGuirk’s testimony that if Chastang moves, its dealer locality would be
redrawn again, and Tommie Vaughn may lose even more census tracts to Chastang."’

Exeception No. 4:

16. In Findings paragraphs 78-79 and Conclusions paragraph 15, the PFD found that
denying the application would harm Chastang’s new and used sales, as well as its service
department. These findings and conclusions are not supported by the substantial evidence in the
record. Chastang’s primary complaints about lack of space and delays in servicing vehicles are
directly the result of Chastang operating two franchises at the Current Location, Ford and
Autocar.2’ The non-Ford Motor Company heavy trucks Chastang services create problems for its
Ford service customers, for which there are other solutions such as moving the Autocar franchise
or applying for a license to operate separate service-only facility. There was no evidence from

Chastang’s experts, who prepared no financial projections or modeling to predict what would

12 Ex. P-141, McGuirk Depo. at 61:8-19.
. 1 RR 107:20 — 108:14; 155:15 — 156:14; 2 RR 10:13 — 11:16.
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happen to Chastang’s new and used sales or its service department if it was not allowed to move.
The historical data showing tremendous growth in Chastang’s sales and service revenues
contradict any finding of future harm if forced to look elsewhere to relocate.

17.  Since March 2020 Chastang’s retail sales business outperformed Tommie
Vaughn’s retail sales business in terms of percentage growth.2! Chastang’s retail sales grew
33.9% from 2021 to 2022, while Tommie Vaughn experienced a -5.7% decline in total retail
sales.2 Chastang is among the leading Ford dealers in the Houston market in retail growth.??

18. In 2022, Chastang sold 2,171 new vehicles, more than quadrupling its sales since
it started 20 years ago.?* Chastang’s service business increased from about $2 million in 2004 to
$4 million in 2022, a 100% increase.?® Its used vehicle sales increased from 85 units in 2004 to
about 318 in 2022.26 Chastang’s service business increased from about $2 million in 2004 to $4
million in 2022, a 100% increase.?” As a whole, Chastang generated $242.5 million dollars sales
revenue in 2022.28 Chastang pays rent to an entity controlled by Mr. Chastang so it is not facing
a circumstance of losing its lease. If forced to find a solution other than moving closer to
Tommie Vaughn, Chastang will not be harmed.

19.  In 2017, Chastang’s service business generated a $149,957.00 profit and its parts
department made $261,773.00.% In 2018, the service department made $64,933 profit, while

parts generated $382,027 in profit.3® The next year, 2019, Chastang’s service department profit

2 Ex. P-120; Ex. P-140, Tidwell Depo. at 160:2 — 166:14; 1 RR 145:10-15
2 Id.
B Id.
2 1 RR 47:9-18.
25 1 RR 47:25 —48:7.
26 1 RR 36:0-12; 1 RR 60:5-11.
7 1 RR 47:25 —48:7.
e Ex. A-18.
29 Ex. A-13.
=0 Ex. A-14.
9
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was $146,165, while parts was $393,466.3! While the service department started losing money
in 2020 and 2021, the parts department continued generating profits.®?> Chastang’s parts
department generated large profits of $589,765.00 in 2021 and $512,118 in 2022.”

20.  Chastang’s used vehicle revenues started growing in 2020. In 2017, Chastang’s
used vehicle total gross was $456,140.00.>* In 2020, Chastang’s used vehicle department gross
grew to $620,482.35 By 2021, Chastang’s total grosses in the used vehicle department topped
$1.1 million.3® The used vehicle department’s total gross reached $1.48 million in 2022.%
While these numbers are below the Zone A average, they nevertheless fall short of
demonstrating foreseeable harm to Chastang if it cannot relocate.

21.  Chastang’s dealership revenues grew from $175.5 million in 2017 to $242.5
million in 2022.3% An increase in business of almost $50 million in six years is hardly
demonstrative of a dealership that will suffer harm if not allowed to relocate. To the contrary,
Chastang will remain a profitable business capable of competing in the Houston market. The
record is devoid of evidence showing that Chastang will suffer a decline in dealership revenues
or profits if it must stay in its current location. Because there is no evidence to prove Chastang
would suffer economic and competitive harm if its application is denied, Tommie Vaughn asks
the ALJ to sustain its exception to Findings paragraphs 78-79 and Conclusions paragraph 15.
Exception No. 5.

22.  Finally, Tommie Vaughn excepts to Findings paragraphs 71-74 and Conclusions

paragraph 13 because the substantial evidence established that Tommie Vaughn will suffer

31 Ex. A-15.

ke Ex. A-16, Ex. A-17.

3 Ex. A-17; Ex. A-18.

H Ex. A-13.

3 Ex. A-16.

3% Ex. A-17.

3 Ex. A-18.

38 Ex. A-13 through A-18.

10
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significant harm that would impede competition by financially impacting it in terms of reduced
sales and profits if the relocation is approved. The Findings and Conclusions in these paragraphs
disregarded the substantial evidence of harm that Tommie Vaughn presented in the record.

23. Tommie Vaughn is a family-owned and operated dealership.®® At the midway
point of 2022, Tommie Vaughn ranked 15" in market share among 19 Ford dealerships in
Houston with 3.19% of truck sales and 3.64% of SUV sales.** Tommie Vaughn had $2.9 million
cash on hand at the end of 2022 compared to the Zone A average of $5.5 million.*! 1Its total
assets in 2022 of $31.7 million trailed the Zone A average of $39.4 million.*” Tommie Vaughn’s
profits in 2022 were $4.2 million, while the Zone A average was more than double that amount
at $9.1 million.** Its new vehicle department generated $75.9 million total sales, while the

4 By comparison,

average new vehicle department in Zone A generated $113 million.*
Chastang’s new vehicle department generated a tremendous $203 million in total sales in 2022
and realized a $4.78 million profit for the dealership as a whole.** Chastang’s total assets were
$50.5 million, well above the Zone A average. The substantial evidence established that
allowing Chastang to relocate closer to Tommie Vaughn will adversely impact Tommie
Vaughn’s sales and service business.

24.  Tommie Vaughn’s service business will be harmed by Chastang’s relocation
because Chastang is already taking away repair orders from Tommie Vaughn.*® Exhibit A-22,

which was prepared by Chastang’s expert Roesner, shows the dense clusters of repair orders

Chastang generated from 2021 through September 2022 west of the Eastex Freeway and near

& 3RR 3:11-14.

0 Ex. P-120 at PO73.

i Ex. P-125; Ex. A-57.
4z Id.

i Id.

= Id

i Ex. A-18.

i 3 RR 186:5 — 194:6.
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downtown Houston in Tommie Vaughn’s dealer locality. By moving closer to Tommie Vaughn,
Chastang will be well positioned to take even more repair orders from Tommie Vaughn’s
customer base and hurt its service revenues. In addition, Chastang will compete for service
personnel, which already has a shortage of talent in the market.*” Chastang will have a newer,
nicer facility it can leverage to recruit in-demand technicians from Tommie Vaughn.*

25.  Harm to Tommie Vaughn will come not only from losing sales and service; the
relocation would also harm the value of the dealership and impede its ability to relocate in the
future, if it so chooses.** The value of a Ford franchise is based on profits, location and
competition.”® If Tommie Vaughn’s location gets a lot worse because a competitive dealer
moves to a major freeway, it will cause Tommie Vaughn to lose value in its franchise.’!
Chastang would have a new facility at a location much closer to Tommie Vaughn with freeway
frontage that will make it more attractive to customers.’> If Chastang moves to the Eastex
Freeway to another location within Tommie Vaughn’s current dealer locality, it will limit
potential relocation spots for Tommie Vaughn. The only potential freeway options available to
Tommie Vaughn in the future would be very short segments of Loop 610, Interstate 10 and
Interstate 45.%

26. Mr. Chastang observed that Doggett Ford, which also protested the relocation,
paid around $20 million to build new facilities that are compliant with Ford’s “Signature”

design.®* Chastang would construct new commercial facilities to comply with Ford’s

old 3 RR 196:10 —197:20.

. Id.

it 3 RR 260:18 —265:7.

=0 d

e Id

=2 Id.

=2 Ex. P-102.

. 1 RR 68:19 —69:8; 1 RR 114:19 - 115:8.
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55 To recoup those costs, Chastang must

requirements such as the Ford Pro Elite program.
cannibalize retail sales from Tommie Vaughn and other Ford dealers because the Proposed
Location is in a poor economic area without sufficient opportunity to generate sales of new Ford
vehicles. With the planned move, Chastang will no longer be just a “truck store,” focused on
commercial fleet sales and service.’® Chastang’s increasing retail sales numbers in recent years
and its new dealer locality reveal that it will be a major competitor for the retail sale of new Ford
vehicles that will encroach on Tommie Vaughn’s locality, especially since Chastang proposes to
move right on the western border of it.

27. Chastang’s experts acknowledged the potential harm to Tommie Vaughn but tried
to minimize it. Roesner observed that Chastang made 2.97% of its retail sales, representing 193
vehicle registrations, in Tommie Vaughn’s “dealer area” (as he defined it) from 2019 to October
2022.57 Of all the other Houston Ford dealer areas in which Chastang made retail sales, the
2.97% in Tommie Vaughn’s dealer area was the most.’® Roesner analyzed Chastang’s retail
sales into 37 census tracts previously assigned to Tommie Vaughn and found they increased
from 24 to 32 between 2019 and 2021, totaling 89 from 2019 through 2022.% Tommie Vaughn
already lost significant retail sales to Chastang and those losses of sales and revenue will
increase if Chastang relocates closer to Tommie Vaughn.

28.  As noted above, Chastang must change its focus to more of a full retail dealership

and the following chart (based on Chastang’s financial statements) shows in terms of units sold

that Chastang is already selling more retail light trucks & SUV and fewer fleet units:°

53 1 RR 119:8-20.

S5 1RR 63:11 — 64:3; 1 RR 77:12-14,

2 Ex. A-22, Update Tab 18, page 1.

58 Id

52 Ex. A-24.

60 Ex. A-13 through A-19. Note that prior to 2021, Ford grouped SUV’s with light trucks on its financial
statements.
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Year | New Vehicle Sales | Total Light Retail Trucks & SUV Total Fleet Trucks
Dept.
2017 | Not on statement 308 1,517
2018 | Not on statement 328 1,585
2019 | Not on statement 381 1,520
2020 | Not on statement 363 1,159
2021 | $178,178,692 504 1,433
2022 | $203.,225912 144+13+380=537 1,313

Chastang’s light retail trucks and SUV’s increased from 308 units in 2017 to 537 units in 2022,
while its fleet sales went down from 1,517 units in 2017 to 1,313 units in 2022.5!

29. The growth in Chastang’s retail sales, as seen in its financials, is consistent with
Tidwell’s testimony that he has had conversations with all Ford dealers in the Houston market,
“[t]o go actively after retail sales, correct . . . and take retail orders.”®? As noted in the PFD,
Chastang eventually will be assigned a retail dealer locality that Ford will use to measure its
retail performance. McGuirk agreed that building a new facility, getting freeway frontage on a
major thoroughfare like the Eastex Freeway will help Chastang meet its retail sales
expectancies.®> Pressure from Ford to increase focus on retail sales as shown in the testimony
and the data will force Chastang to change its business model, which will harm Tommie Vaughn.

30.  As the following table shows, Tommie Vaughn’s new vehicle department sales
dropped from $83.4 million in 2019, which was above the Zone A average, to $75.9 million in

2022, which was well below the Zone A average:

51 Id
62 Ex. P-140, Tidwell Depo. at p. 137:10-22.
@ Ex. P-141, McGuirk Depo. at p. 54:9-13.
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Year Tommie Vaughn Chastang Zone A Average
New Vehicle Department New Vehicle Department New Vehicle Department
Total Sales Profit Total Sales Profit Total Sales Profit
2019 | $83,438,491% | -$46,617% $195,075,463% $1,224,32157 | $111,360,391% $285,5109
2020 | $76,984,477° | -$317,299" $136,091,730™ $967.443 | Not Reported™ $1.425,426"
2021 | $81.,835.451™ | $2,157,064”7 | $178,178,692" $2,313,2827° | $111,156,424% $5,862,800%!
2022 | $75,983,795%2 | $2,090,548%% | $203,225,012% $3,243,342% | $113,226,786% $5,758,961%7

By comparison, Chastang’s new vehicle department significantly outperformed the Zone A

average over the same time period. In 2019, Chastang’s total new vehicle sales were over $111

million more than Tommie Vaughn.

By 2022, the difference between Chastang’s total new

vehicle sales and Tommie Vaughn’s total new vehicle sales grew to over $127 million, while

maintaining a sizable advantage in profitability of the department. Since filing its application to

relocate, Chastang’s new vehicle department has increased its sales and operating profi

t.88

Chastang’s new vehicle sales department will gain an even greater competitive advantage over

65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
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Ex. P-56.
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Id
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3 RR 140:5-8.
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Tommie Vaughn if it moves over two miles closer, builds a state-of-the-art facility on the Eastex
Freeway, and increases its focus on retail sales because of the proposed dealer locality from
Ford. As Kirby succinctly put it, “They’re growing at a rapid rate, and obviously if they move
closer, they’re going to have more opportunity to take my customers and grow even more.”

31. In 2022, Chastang posted a net dealership profit before income tax of $4.78

% Dr. Benton

million compared to Tommie Vaughn’s net dealership profit of $4.2 million.
observed that during the period of January through September 2022, Tommie Vaughn’s unit
sales declined 16.5% year-over-year from 2021 and its revenue declined due to lower new
vehicle sales.”! Dr. Benton projected that starting in 2025, the proposed relocation will cost
Tommie Vaughn lost revenue of $9,930,982, increasing to $10,749,615 by 2027.°2 Tommie
Vaughn’s profits would drop $2,384,713 from 2025 to 2027.%% If Chastang opens its doors at the
Proposed Location in 2025, a sensitivity analysis shows Tommie Vaughn potentially losing 6%
to 9% of its retail sales resulting in potential lost revenue ranging from $7.9 million to almost
$12 million.* These losses are significant comparing the revenues generated by each dealership.
From 2019 to 2022, Chastang’s revenues grew almost 11% from ‘$218 million to $242 million.*
By comparison, Tommie Vaughn’s revenues over the same period grew only 2.7% from $141
million in 2019 to $145 million in 2022.°¢ In 2022, Chastang’s revenues were 66.8% greater

than Tommie Vaughn’s revenues. These numbers are not the result of Dr. Benton’s professional

judgment. These are real numbers and reliable projections that Chastang’s experts failed to

£ 3 RR 140:9-17.

0 Ex. A-18; Ex. P-124. Both dealerships trailed the Zone A average net profit of about $9.2 million. Ex. A-
57.

“ Ex. P-129 atp. 9.

N Ex. P-129 atp. 11; Ex. P-128 at p. 46..

o3 Id

i Id.

o3 Ex. A-15 through Ex. A-18.

26 Ex. P-121 through Ex. P-125.
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controvert with their own projections. By moving closer to Tommie Vaughn on the Eastex
Freeway, Chastang will widen that enormous gap by as much as nine percent more, significantly
causing harm to Tommie Vaughn’s retail sales and revenues and increasing the revenue disparity
between them.

32. Considering Chastang is under a contractual obligation from Ford to vigorously
promote and sale new Ford products, Dr. Benton performed a break-even analysis to determine
how much Chastang must increase its new retail sales to pay for the move.®” Dr. Benton’s break-
even analysis is far more credible and reliable than “back of the envelope™ calculations to argue
that simply increasing used vehicle sales would cover an $60,000 increase in rent at the Proposed
Location. Dr. Benton used a much more conservative estimate of $10 million construction costs
to determine that Chastang would have to sell an additional 288 new vehicles starting in 2025.%8
Using Mr. Chastang’s estimate of $20 million, which is not unreasonable, the number of
additional new vehicles Chastang would have to sell to break even would only increase.” After
performing a break-even analysis, Dr. Benton estimated that increased fixed costs due to
construction at Chastang would result in a 6% negative impact on Tommie Vaughn’s sales.!®

33.  Based on the foregoing, Dr. Benton concluded that Tommie Vaughn will suffer a
loss of revenue and profits, which she conservatively estimated is 7.5% of its retail sales and
service.!! In reaching this conclusion, Dr. Benton looked at Tommie Vaughn’s financial
statements and determined that Tommie Vaughn would lose more than $700,000 in earnings per

year for the dealership.!®? In the first three years after the relocation, Tommie Vaughn

& Id

2 Id.; Ex. P-128 at Ex. D-8; Ex. P-129 at Ex. C-6.
£ .

106 Id.; Ex. P-128 atp. 14.

101 Id

102 4 RR 95:1 —96:4.
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would suffer of loss of $2.3 million, which is about 20% of the dealership’s earnings for
those three years.'®> Again, these calculations do not depend on professional judgment but on
reliable forecast modeling that came within a 3% margin of error in projecting Tommie
Vaughn’s 2022 performance.'™ Regardless of how well capitalized Tommie Vaughn has been in
the past, losing this much sales and revenue to Chastang after it relocates to the Eastex Freeway
and builds a new full retail dealership that sits right on the border of its customer base is
significant to a family owned-and operated business.

34.  Based on the foregoing, Tommie Vaughn asks the ALJ to sustain its exceptions to
Findings paragraphs 71-74 and Conclusions paragraph 13 and find that Tommie Vaughn will
suffer significant harm if Chastang moves west, builds a new Signature design Ford store on the
Eastex Freeway, and operates as a traditional retail dealership under pressure from Ford to
evolve from its historic status as a “truck center.”

PRAYER
WHEREFORE, PREMISES CONSIDERED, Tommie Vaughn respectfully requests the

ALJ sustain each of its exceptions, amend the PFD issued on January 16, 2024, consistent with

KY & GOULD, P.C.

GE@RGH A. KURISKY, JR.
0. 11767700
gkutisky@jdkglaw.com

MARK ALLAN BANKSTON
N 001430

103 Id
10 5 RR 68:18 —70:25.
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mbankston@jdkglaw.com
1221 Lamar, Suite 1000
Houston, Texas 77010

(713) 652-2525 — Telephone
(713) 652-5130 — Facsimile

ATTORNEYS FOR PROTESTANT
TOMMIE VAUGHN MOTORS, INC. d/b/a
TOMMIE VAUGHN FORD

CERTIFICATE OF SERVICE

This is to certify that pursuant to TEX. R. Civ. P. 21 and 21a, a true and correct copy of
the foregoing document was served on the following on January 31, 2024.

Via Email Transmission: leonkomkov@gmail.com; jbb.chblaw@me.com

Mr. Leon V. Komkov
Mr. J. Bruce Bennett
CARDWELL, HART & BENNETT, LLP

807 Brazos, Suite 1001

Austin, Texas 78701 %(g %

Mark Allan Bankston
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Automated Certificate of eService
This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below. The rules governing
certificates of service have not changed. Filers must still provide a
certificate of service that complies with all applicable rules.

Marni Blythe on behalf of George Kurisky Jr

Bar No. 11767700

mblythe@jdkglaw.com

Envelope ID: 84014448

Filing Code Description: Exceptions to PFD

Filing Description: Protestant's Exceptions to Proposal for Decision
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Associated Case Party: Tommie Vaughn Motors, Inc.
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ADMINISTRATIVE HEARINGS ADMINISTRATIVE HEARINGS
Julian Jaramillo, CLERK Julian Jaramillo, CLERK
TOMMIE VAUGHN MOTORS, INC. §
Protestant, §
§ SOAH DOCKET NO. 608-22-0643.LIC
V. § MVD DOCKET NO. 21-0018-LIC
§
CHASTANG ENTERPRISES-HOUSTON, §
LLC d/b/a CHASTANG FORD, §
Applicant. §

APPLICANT’S REPLY TO PROTESTANT’S EXCEPTIONS
TO PROPOSAL FOR DECISION

TO THE HONORABLE ADMINISTRATIVE LAW JUDGES:

Applicant Chastang Enterprises-Houston, LLC d/b/a Chastang Ford (‘“Chastang”) replies
to the Exceptions filed by Tommie Vaughn Motors, Inc. (“Vaughn”) to the Proposal for Decision
(“PFD”).

1.
Summary of the Argument

None of Vaughn’s Exceptions is meritorious. Vaughn simply asks your Honor to re-weigh
evidence that already has been properly evaluated and to reconsider arguments that already have
been rejected. The PFD is well-reasoned and properly supported by the credible evidence admitted
at the evidentiary hearing.

1I.
The “Business Model” Exceptions

Throughout its Exceptions, Vaughn claims that Chastang’s “business model is changing to
a more traditional retail outlet” under “pressure from Ford” to meet “retail expectancies” and points
to Chastang’s percentage increases in retail sales over the last few years. (Exceptions at 1, 7, 9,
13-14, 18). No credible evidence in the record supports Vaughn’s theory. Instead, Chastang gave

uncontroverted testimony that it has no intention of changing its highly successful model of
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pursuing commercial truck sales. (See e.g. 1 RR 39: 8-14). Vaughn ignores the fact that Ford
classifies all sales to non-fleet commercial customers as retail sales. (1 RR 39:9-11, 78:2-19,
106:12-15). The uncontroverted testimony established that many of Chastang’s light truck and
SUV “retail sales” are actually sales for business use made to commercial customers that have no
fleet number from Ford. There is no evidence in the trial record that Ford is pressuring Chastang
to increase its focus on retail sales or that Chastang has agreed to abandon the business model on
which it has built its reputation as one of Texas’s leading commercial truck dealers.

IV.
The “Harm to Applicant” Exceptions.

Vaughn denies that Chastang will suffer any financial or competitive harm if prevented
from relocating. Missing from Vaughn’s Exceptions is any mention that Chastang cannot build a
Ford Pro Elite Commercial Service facility at its current location. One of Vaughn’s goals in this
protest is to keep Chastang from building a Pro Elite facility while Vaughn does so. The
competitive harm to Chastang is self-evident and well documented in the trial record. Being able
to build a Pro Elite facility is crucial to Chastang’s survival as a Ford commercial truck dealership.

Vaughn points to Chastang’s increasing gross revenues in its used vehicle and service
departments and asserts that the Zone A averages “fall short of demonstrating foreseeable harm to
Chastang if it cannot relocate.” (Exceptions at 9, 10). That assertion is wrong. Vaughn ignores the
significant lost profits that Chastang’s used vehicle and service departments have been sustaining
at Chastang’s current location.

Zone A Ford dealerships operating without Chastang’s space constraints make more used
vehicle sales and higher profits on such sales than does Chastang. In 2020, the Zone A average

dealership sold 1,802 total used vehicles for a total gross profit of $3,873,629, with an operating
2
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profit of $787,337. (Ex. A-55 AS55-0002, lines 4, 14; A55-0006, line 18). That same year,
Chastang sold only 367 total used vehicles for a total gross profit of $620,482, with an operating
loss of $266,200. (Ex. A-16_A16-0002, lines 4, 14; A16-0005, line 18). In 2021, the Zone A
average dealership sold 1,736 total used vehicles for a total gross profit of $5,007,458, with an
operating profit of $1,399,080. (Ex. A-56_A56-0002, lines 4, 14; A56-0006, line 18). That same
year, Chastang sold only 432 total used vehicles for a total gross profit of $1,101,673, with an
operating loss of $40,827. (Ex. A-17_A17-0002, lines 4, 14; A17-0005, line 18). In 2022,
Chastang’s used vehicle department made an operating profit of $135,185 on 436 used vehicle
sales while the used vehicle department of the average Zone A dealership showed a much greater
operating profit of $1,144,110 on 1,469 used vehicle sales. (Ex. A-18 A18-0002, line 14; A18-
0006, line 18; Ex. A-57 A57-0002, line 14; A-57-0007, line 18). If Chastang had the space needed
to display more used vehicles, its used vehicle department could be highly profitable. (1 RR 111,
133; 2 RR 134).

In 2020, Chastang’s service department lost $132,278, while the service department of the
average Zone A Ford dealership made an operating profit of $829,170. (Ex. A-16_A16-0002, line
14; Ex. A-55 A55-0002, line 14). In 2021, Chastang’s service department lost $168,693, while
the service department of the average Zone A Ford dealership made an operating profit of
$872,946. (Ex. A-17_A16-0002, line 14; Ex. A-56 A56-0002, line 14). In 2022, Chastang’s
service department /ost $484,090 while the service department of the average Zone A dealership
made an operating profit of $1,067,582 (Ex. A-18 A18-0002, line 14; Ex. A-57 A57-0002, line
14). Because of its existing space constraints, Chastang is losing hundreds of thousands of dollars

in service profits.
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Vaughn says that Chastang’s parts department “generated large profits of $589,765.00 in
2021 and $512,118 in 2022.” (Exceptions at 10). But those profits are far less than the operating
profit of the parts department of the Zone A average dealership. In 2021, the operating profit of
the Zone A average parts department was $1,076,990, and in 2022, it was $1,300,515. (Ex. A-
56 _A56-0002, line 14; Ex. A-57 A57-0002, line 14). Vaughn suggests that Chastang’s Autocar
franchise is the primary cause of the space constraints and service delays at Chastang’s current
location. (Exceptions at 8). This argument is specious. The evidence at trial showed that Autocar
plays a small role in Chastang’s dealership operations and is not a material cause of space problems
at the current site. (1 RR 121:8-10, 131:14-18; 2 RR 203:13-20, 217:14-21).

Vaughn also points out that Chastang’s dealership gross revenues have been increasing
each year. (Exceptions at 10). But Vaughn fails to acknowledge that Chastang’s net profits after
income taxes are far below those of the Zone A average dealership. In 2021, Chastang’s net profit
was $5,097,087, while that of the Zone A average dealership was $9,150,098 — $4 million higher
than Chastang. (Ex. A-17_A17-0001, line 43; Ex. A-56_A56-0001, line 43). In 2022, Chastang’s
net profit was $4,785,823 while that of the Zone A average dealership was $9,190,922 — $4 million
higher than Chastang. (Ex. A-18 A18-0001, line 43; Ex. A-57_ AS57-0001, line 43).

The evidence proves overwhelmingly that being unable to relocate will cause Chastang to
suffer both competitive and financial harm. This harm will be exacerbated because of Chastang’s
inability to build a Ford Pro Elite Commercial Service facility at its current site.

V.
The “Harm to Protestant” Exceptions.

Vaughn argues that Dr. Benton’s analyses are reliable “because her projections of harm are

based on underlying data and reliable financial projections.” (Exceptions at 3 18). Your Honor

4
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correctly found Dr. Benton’s analyses to be unreliable and non-reproducible. Her findings are
based almost exclusively on her professional judgment, on unreasonable or false assumptions, and
on calculations that cannot be replicated. The fact that Dr. Benton’s projections for 2022 came
within a 3% margin of error does not salvage her ultimate conclusion that Vaughn would lose 7.5%
of its sales and service revenues if Chastang were to relocate. Dr. Benton’s opinion that a 7.5%
loss in Vaughn’s retail new vehicle sales would cause a corresponding 7.5% loss in its used vehicle
sales, parts sales, and service sales is simply contrary to reality — as conclusively shown by the
dealership financial statements in evidence and by her own financial projections. Even through the
lens of her flawed methodology, Dr. Benton admits that Vaughn will be highly profitable after
Chastang relocates. (Ex. P-130, Ex. C-4, page C-5). She forecasts that Vaughn’s new vehicle unit
sales, revenues, average earnings per unit, and overall dealership profits all will continue to grow
from 2025 to 2027, after a Chastang relocation. (/d.; Ex. P-130, Ex. C-3, page C-4).

Vaughn says Kyle Janke gave “uncontroverted testimony” that competition from Chastang
in Vaughn’s dealer locality was the primary reason for Vaughn’s sales deficiencies. (Exceptions
at 5). On the contrary, Ford’s Regional Manager for the Houston Market, Adam Tidwell, pointed
out that “Chastang has always been there, so we [can’t] utilize that as the reason for [Vaughn’s]
performance decline.” (Ex. A-106_A106-0084 [p. 190:2-4]). The evidence also established that
the competition between Vaughn and Chastang for consumer and household customers is not large.
Most of Chastang’s new retail sales are made to commercial customers for business use, not to
customers for personal use, as is the case with Vaughn.

Vaughn’s years-long problem in achieving average sales efficiency is unrelated to

Chastang. (Ex. P-141, pp. 89:23-90:2). Vaughn totally ignores the impact of its high gross profit
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margins on its retail sales and revenues. Vaughn is aware that its high margins impact its sales
effectiveness. The evidence establishes that, on more than one occasion, when Ford asked Vaughn
how it planned to address its sales deficiencies, Vaughn assured Ford that it planned to lower prices
to become more competitive with the market. (Ex. P-95). But Vaughn never did so, which is why
its new vehicle sales and revenues have tapered off in recent years. Vaughn’s refusal to lower
prices and profit margins is the direct cause of its subpar performance when compared to the Zone
A averages. While other Ford dealers have stayed competitive and reinvested profits in their
dealerships, Vaughn, in recent years, has been pulling millions of dollars out of its dealership to
pay extraordinary dividends to its owners. (Ex. A-52 A52-0001, line 39).

In its Exceptions, Vaughn recycles the baffling argument made in its post-hearing brief that
its dealership would be sales effective if only Ford would give it “credit” for the sales made by
other Ford dealers into Vaughn’s dealer locality. (Exceptions at 6). Vaughn does not “own” the
sales that other Ford dealers make in its locality. Vaughn has been outcompeted for those sales.
Ford does not give any of its dealers “credit” for sales made by other dealers, when determining
the dealer’s sales effectiveness. Vaughn simply wants special treatment.

Vaughn’s next argument is beyond baffling. For the first time in this case, Vaughn argues
that allowing Chastang to relocate will “limit potential relocation spots for Tommie Vaughn.”
(Exceptions at 12). In other words, no other Ford dealer in Houston can ever be allowed to relocate
(without Vaughn’s permission) because it might “impede” Vaughn’s ability to relocate “in the
future, if it so chooses.” (/d.). Vaughn’s inchoate future plans or musings are not before your
Honor. What is before your Honor, however, is the testimony by Vaughn’s principals that, when

Vaughn had opportunities to relocate, it refused. (3 RR 33:2-4, 206:24-207:2). Vaughn admits that
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relocation spots exist along Loop 610, I-10, and [-45. (Exceptions at 12). No evidence supports its
assertion that such segments are “very short.”

Vaughn argues that Finding of Fact No. 64 is contrary to the substantial evidence. It is not.
This finding correctly states that some of Chastang’s proposed new sales locality will consist of
census tracts making up the eastern part of Vaughn’s existing dealer locality. These census tracts
will be assigned to Chastang because they are located closer to Chastang than to Vaughn. In fact,
those tracts already are located closer to Chastang’s current site than to Vaughn. The census tract
changes will therefore occur even if Chastang did not relocate.

Vaughn’s stated concern about the “loss” of census tracts rings hollow. For years, Vaughn
complained to Ford that its sales locality was “too big.” Vaughn wanted Ford to assign Chastang
a retail sales locality and reduce the size of Vaughn’s retail sales locality. (3 RR 91:13-21; Ex. A-
106_A106-0082-0083 [pp. 188:17-189:1]). Ford’s Regional Manager, Adam Tidwell, testified
that James Janke advised Ford he would drop this protest proceeding if Chastang was assigned a
retail dealership locality. (Ex. A-106_A106-0082). Vaughn got exactly what it wanted after the
2020 census: its locality was reduced in area; Chastang was assigned a retail sales locality.

Vaughn also ignores the fact that persons residing in retail sales localities, including fleet
customers, are unaware they are located within the boundaries of a particular locality. (2 RR 32:19-
22; Ex. P-128 at p. 35). The Board recognizes this reality. See Rockwall Imports v. The Allee Corp.,
MVD Docket No. 09-0014.LIC (2012) (PFD at 76) (“Protestant errs in suggesting that the creation
of the new Rockwall ASA will deprive it of access to a “core market area,” i.e., the Rockwall
County area). See also, Gene Hamon Ford, Inc. d/b/a Hamon Nissan v. David McDavid Nissan,

Docket No. 96-151 (1997) (PFD at 17).
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CONCLUSION AND PRAYER
Your Honor’s PFD is comprehensive, well-reasoned, and fully supported by the credible
evidence. Vaughn’s Exceptions are meritless. Accordingly, Chastang prays that your Honor deny
Vaughn’s Exceptions.
Respectfully submitted,

/s/ Leon V. Komkov

Leon V. Komkov

State Bar No. 11670500

J. Bruce Bennett

State Bar No. 02145500
Cardwell, Hart & Bennett, LLP
807 Brazos, Suite 1001
Austin, Texas 78701

(512) 322-0011, ext. 3
Attorneys for Applicant
Ivk@cardwellhartbennett.com
jbb.chblaw(@me.com

ATTORNEYS FOR APPLICANT

CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the above foregoing has been served on the
counsel of record listed below by email and by e-service on this 8" day of February 2024.

George A. Kurisky, Jr.

Mark Allan Bankston

Philip C. Brashier

Johnson DeLuca, Kurisky and Gould, P.C.

4 Houston Center, 1221 Lamar Street, Suite 1000,

Houston, Texas 77010

ATTORNEYS FOR PROTESTANT
/s/ J. Bruce Bennett
J. Bruce Bennett
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Automated Certificate of eService
This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below. The rules governing
certificates of service have not changed. Filers must still provide a
certificate of service that complies with all applicable rules.

J. Bennett on behalf of J. Bennett

Bar No. 2145500

jbb.chblaw@me.com

Envelope ID: 84292422

Filing Code Description: Reply to Exceptions

Filing Description: Applicant's Reply to Protestant's Exceptions to PFD
Status as of 2/8/2024 11:41 AM CST

Associated Case Party: Tommie Vaughn Motors, Inc.

Name BarNumber | Email TimestampSubmitted | Status
George A.Kurisky gkurisky@jdkglaw.com 2/8/2024 11:35:41 AM | SENT
Mark AllanBankston mbankston@jdkglaw.com | 2/8/2024 11:35:41 AM | SENT
Matthew GrantJohnston gjohnston@jdkglaw.com | 2/8/2024 11:35:41 AM | SENT
Lisa MichelleWard lward@jdkglaw.com 2/8/2024 11:35:41 AM | SENT
Philip CharlesBrashier pbrashier@jdkglaw.com | 2/8/2024 11:35:41 AM | SENT
Camille A.Rowdon crowdon@jdkglaw.com 2/8/2024 11:35:41 AM | SENT
Susan E.Smith ssmith@jdkglaw.com 2/8/2024 11:35:41 AM | SENT
Marni LBlythe mblythe@jdkglaw.com 2/8/2024 11:35:41 AM | SENT

Associated Case Party: Chastang Enterprises-Houston, LLC d/b/a Chastang Ford

Name BarNumber | Email TimestampSubmitted | Status
Leon V.Komkov leonkomkov@gmail.com 2/8/2024 11:35:41 AM | SENT
Leon V.Komkov Ivk@cardwellhartbennett.com | 2/8/2024 11:35:41 AM | SENT
J. BruceBennett jbb.chblaw@me.com 2/8/2024 11:35:41 AM | SENT

Case Contacts

Name BarNumber | Email TimestampSubmitted | Status
OGC-TxDMV OGC-TxDMV udg-ogccontestedcases@txdmv.gov | 2/8/2024 11:35:41 AM | SENT
MVD_docket_clerk@txdmv.gov TXDMV MVD_docket_clerk@txdmv.gov 2/8/2024 11:35:41 AM | SENT
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FILED ACCEPTED
608-22-0643TxDMV Board Meeting eBook August 8, 2024 161;)186/222622%?43:48 am 130
4/16/2024 8:38 AM STATE OFFICE OF

STATE OFFICE OF ADMINISTRATIVE HEARINGS
ADMINISTRATIVE HEARINGS Amy Robles, CLERK

Amy Robles, CLERK

State Office of Administrative Hearings

Kristofer S. Monson
Chief Administrative Law Judge

April 15,2024

Leon Komkov VIA EFILE TEXAS

Mark Bankston VIA EFILE TEXAS

RE: Docket Number 608-22-0643.LIC; Texas Department of Motor
Vehicles No. 21-0018; Tommie Vaughn Motors, Inc. v. Chastang
Enterprises-Houston LLC d/b/a Chastang Ford

Dear Parties:

The parties have filed exceptions and replies to the Proposal for Decision
that was issued on January 16, 2024.

In its exceptions, Applicant Chastang Enterprises-Houston LLC d/b/a
Chastang Ford argues that Findings of Fact 88 and 90 should be amended to reflect
that Tommie Vaughn Ford was selling new motor vehicles from its location in the
900 block of N. Shepherd. Protestant Tommie Vaughn argues, in contrast, that the
location in the 900 block is not an improper showroom, and that fleet sales can
legally occur anywhere. Although Protestant’s President James Janke testified that
“[w]e display there, yes, sir, we do” and “[w]e sell down there,” he also added
“[w]e don’t deliver down there.”! The details of these sales are limited. And as
Protestant points out, fleet sales can occur at various locations. Without more
evidence than presented, the ALJ does not believe the changes to the findings
Applicant requests are necessary, particularly given the findings on warranty work.

LT Vol. 3 at 70.

P.O. Box 13025 Austin, Texas 78711-3025 | 300 W. 15" Street Austin, Texas 78701
Phone: 512-475-4993 | www.soah.texas.gov
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Exceptions Letter
April 15,2024
Page 2 of 2

Protestant Tommie Vaughn raised several more exceptions to the PFD.
Those exceptions largely repeat issues raised in its closing briefing. Those issues
were addressed in the PFD, and the AL]J is not convinced by the exceptions to
change the result based on Protestant’s exceptions.

Therefore, the ALJ does not recommend making any changes to the PFD,
which is ready for consideration.

ALJ Signature(s):

TebeaoaS iy

Rebecca Smith,

Presiding Administrative Law Judge

CC: Service List
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Automated Certificate of eService
This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below. The rules governing
certificates of service have not changed. Filers must still provide a
certificate of service that complies with all applicable rules.

Envelope ID: 86691981

Filing Code Description: Exceptions Letter
Filing Description: Exceptions Letter
Status as of 4/16/2024 8:45 AM CST

Associated Case Party: Tommie Vaughn Motors, Inc.

Name BarNumber | Email TimestampSubmitted | Status
George A.Kurisky gkurisky@jdkglaw.com 4/16/2024 8:38:59 AM | SENT
Mark AllanBankston mbankston@jdkglaw.com | 4/16/2024 8:38:59 AM | SENT
Matthew GrantJohnston gjohnston@jdkglaw.com | 4/16/2024 8:38:59 AM | SENT
Joseph MichaelHickman jhickman@jdkglaw.com 4/16/2024 8:38:59 AM | SENT
Philip CharlesBrashier pbrashier@jdkglaw.com | 4/16/2024 8:38:59 AM | SENT
Marni LBlythe mblythe@jdkglaw.com 4/16/2024 8:38:59 AM | SENT
Susan E.Smith ssmith@jdkglaw.com 4/16/2024 8:38:59 AM | SENT
Camille A.Rowdon crowdon@jdkglaw.com 4/16/2024 8:38:59 AM | SENT

Associated Case Party: Chastang Enterprises-Houston, LLC d/b/a Chastang Ford

Name BarNumber | Email TimestampSubmitted | Status
Leon V.Komkov leonkomkov@gmail.com 4/16/2024 8:38:59 AM | SENT
Leon V.Komkov Ivk@cardwellhartbennett.com | 4/16/2024 8:38:59 AM | SENT
J. BruceBennett jbb.chblaw@me.com 4/16/2024 8:38:59 AM | SENT

Case Contacts

Name BarNumber | Email TimestampSubmitted | Status
OGC-TxDMV OGC-TxDMV udg-ogccontestedcases@txdmv.gov | 4/16/2024 8:38:59 AM | SENT
MVD_docket_clerk@txdmv.gov TXDMV MVD_docket_clerk@txdmv.gov 4/16/2024 8:38:59 AM | SENT
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From: Ivk@cardwellhartbennett.com

To: Zz - UDG - OGCContestedCases; Zz - Resource - OGC Docket Clerk; Zz - Resource - OGC Docket Clerk

Cc: Moriaty, Laura; Lingo, Michelle; "George A. Kurisky, Jr."; "Mark Bankston"; "J Bruce Bennett"

Subject: Docket Number 608-22-0643.LIC; TxDMV No. 21-0018.LIC; Tommie Vaughn Motors, Inc. v. Chastang Enterprises
- Houston, LLC

Date: Friday, July 19, 2024 2:34:22 PM

Attachments: 20240719 Joint Motion Dismiss and Order (executed).pdf

ATTENTION: This email originated from outside of TxXDMYV. Malicious software,
such as viruses, worms, and ransomware can be transmitted via email attachments and

links. Do not click any links or open any attachments unless you recognize the sender
and have confirmed the content is safe.

Dear Mr. Bean,

Attached for filing in the above-referenced matter, please find the Joint Agreed Motion to
Dismiss and for Entry of a Final Order Dismissing the above-referenced protest with prejudice.

The parties to this matter mutually have settled and resolved all claims and request that the
Board enter the attached form of “Agreed Final Order of Dismissal With Prejudice” at the
August 8, 2024 meeting of the Texas Department of Motor Vehicles Board.

| recognize that we are within the 21 day period in which written materials can be submitted to
the Department, but | am hopeful that you might still be able to include the above-referenced
Joint Motion and Agreed Final Order in the electronic book being prepared for the Board
meeting.

Oral Presentation: Bruce Bennett and Leon Komkov (kahm’-kov) will be present at the
meeting to discuss the parties’ final settlement of this matter, and the proposed order for
dismissal with prejudice.

Please do not hesitate to contact me if you have any questions or comments regarding this
filing or any other matter.

Best regards,

Leon V. Komkov

Cardwell, Hart & Bennett, LLP
807 Brazos, Suite 1001

Austin, Texas 78701
512.322.0011 ext. 3
512.774.2373 (cell)
lvk@cardwellhartbennett.com
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TEXAS DEPARTMENT OF MOTOR VEHICLES

MOTOR VEHICLE DIVISION
TOMMIE VAUGHN MOTORS, INC., §
D/B/A TOMMIE VAUGHN FORD §
§
PROTESTANT §
§
v. § MVD DOCKET NO. 21-0018-LIC
§ SOAH DOCKET NO. 608-22-0643
§
CHASTANG ENTERPRISES -HOUSTON, §
LLC D/B/A CHASTANG FORD, §
§
APPLICANT §
JOINT MOTION TO DISMISS

AND FOR ENTRY OF AN AGREED FINAL ORDER
OF DISMISSAL WITH PREJUDICE

To THE HONORABLE BOARD OF THE TEXAS DEPARTMENT OF MOTOR VEHICLES:

1. | The parties to the above-styled and numbered contested case consensually
resolved all contested issues in this matter, and hereby jointly move that the Board
of the Texas Department of Motor Vehicles (TxDMV) dismiss this contested case with
prejudice.

2. Having considered Tex. Gov’t. Code §2001.144(a)(4), both parties hereby waive
their rights to file any motion for rehearing of the Board’s order dismissing this
protest with prejudice, and both parties request that the Board’s dismissal order

become final when signed.






Respectfully Submitted,

Leon Komkov 7 5k

Attorney for Chastang Enterprises-Houston, ‘He mmie Vaughn Motors,
LLC d/b/a Chastang Ford

Cardwell, Hart & Bennett, LLP ATLuca Kurisky & Gould P.C
807 Brazos, Suite 1001 1221 'Edmar St, Suite 1000

Austin, TX 78701 Houston, TX 77010

(512)322-0011 Ext. #3 713.652.2525
Ivk@cardwellhartbennett.com gkurisky@jdkglaw.com

APPROVED AS TO FORM AND SUBSTANCE:

OMMIE VAUGHN MOTORS, INC. d/b/a

TOMMIE VAUGHN FORD
JOE BLAIR
By: SecretaryfFreasurer

Title:

Date: July /9, 2024

CHASTANG ENTERPRISES-HOUSTON, LLC
d/b/a CHASTANG FORD

By:

Title:

Date: July ___, 2024





Respectfully Submitted,

Leon Komkov George A. Kurisky, Jr.

Attorney for Chastang Enterprises-Houston, Attorney for Tommie Vaughn Motors,
LLC d/b/a Chastang Ford Inc. d/b/a Tommie Vaughn Ford
Cardwell, Hart & Bennett, LLP Johnson DeLuca Kurisky & Gould P.C.
807 Brazos, Suite 1001 1221 Lamar St, Suite 1000

Austin, TX 78701 Houston, TX 77010

(512)322-0011 Ext. #3 713.652.2525
Ivk@cardwellhartbennett.com gkurisky@jdkglaw.com

APPROVED AS TO FORM AND SUBSTANCE:

TOMMIE VAUGHN MOTORS, INC. d/b/a
TOMMIE VAUGHN FORD

By:

Title:

Date: July ___, 2024

CHASTANG ENTERPRISES-HOUSTON, LLC
d/b/a CHASTANG D
By:

¢ Lo
Titte: _CFO /

Date: July ./'l; 2024
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MOTOR VEHICLE DIVISION

TOMMIE VAUGHN MOTORS, INC.,
D/B/A TOMMIE VAUGHN FORD

PROTESTANT

MVD DOCKET NO. 21-0018-LIC
SOAH DOCKET NO. 608-22-0643

CHASTANG ENTERPRISES -HOUSTON,
LLC D/B/A CHASTANG FORD,

DL L LT L LT S L LD L) L) L

APPLICANT

AGREED FINAL ORDER OF DISMISSAL WITH PREJUDICE

The Board of the Texas Department of Motor Vehicles has been advised that:
A. The parties fully resolved all contested issues;

B. Tommie Vaughn Motors, Inc. d/b/a Tommie Vaughn Ford withdrew with
prejudice its statutory protest against Application No. 000576026, filed by
Chastang Enterprises - Houston, LL.C d/b/a Chastang Ford, seeking to relocate
to 3625 and 3669 Eastex Freeway, Houston, Texas 77026;

C. The parties jointly moved for entry of an agreed final dismissal order, with
prejudice;

D. The parties both waived, in writing, all rights to filing any appeal or any
motion for rehearing; and

E. The parties desire for the Board’s Agreed Final Order of Dismissal with

Prejudice to become final when signed.

Findings of Facts

1. On October 10, 2019, Chastang Enterprises - Houston, LLC d/b/a
Chastang Ford (Chastang) filed Application No. 000576026 to relocate
sales and service of the Ford (LT) and Ford Medium Truck (MT) line-
makes from 6200 North E. Loop, Houston, Texas, 77026, to 3625 and
3669 Eastex Fwy., Houston, Texas, 77026.






10.
11.

On May 12, 2021, Tommie Vaughn Motors, Inc., filed a timely statutory
protest.

On October 4, 2021, the parties actively and faithfully participated in
formal mediation, satisfying the requirements of Texas Occupations
Code §2301.703(c). ,

On November 22, 2021, the department referred the contested case
matter to the State Office of Administrative Hearings (SOAH) for the
conduct of a hearing on the merits of Chastang’s relocation application.

The hearing on the merits was conducted July 24-28, 2023, by a SOAH
administrative law judge (ALJ).

The ALJ issued her Proposal for Decision (PFD) on January 16, 2024.

On April 15, 2024, the SOAH ALJ issued her Exceptions Letter and
returned the contested case matter to the Texas Department of Motor
Vehicles for consideration by the Board.

On or about July 15, 2024, the parties filed with the Board a Joint Motion
to Dismiss and entry of an Agreed Final Order of Dismissal with

Prejudice to become final on the date the dismissal order is signed by the
Board.

During the Board’s August 8, 2024, open meeting, the Board considered
the parties’ Joint Motion to Dismiss.

The Board finds that there is no need for the continuation of this proceeding.

The Board enters this Agreed Final Order of Dismissal with Prejudice,
having made no decision on the merits of the issues in this contested case.

Conclusions of Law

The TxDMYV Board has jurisdiction over the referenced parties and over
the subject matter of this contested case. TEX. Occ. CODE §2301.151.

Disposition of this contested case may be made by agreed settlement.
TEX. GoV'T CODE §2001.056.

The Board of the Texas Department of Motor Vehicles is authorized to
issue this Agreed Final Order of Dismissal with Prejudice. TEX. OcCc.
CoDE §2301.153.

The statutory stay imposed in this contested case proceeding remains in
effect until vacated or until the proceeding is concluded by a final order
or decision. TEX. OccC. CODE §2301.803.

This Order is final on the date it is signed. TEX. GOV'T -CODE
§2001.144(2)(4).





It is therefore ORDERED:

1. This proceeding is hereby dismissed with prejudice and is terminated in all
respects;

2. This Agreed Final Order of Dismissal with Prejudice is final upon the date
shown below;

3. MVD licensing staff shall continue to process Chastang’s Application No.
000576026;

4. The statutory stay imposed in this contested case under Texas Occupations
Code §2301.803 is lifted; and

5. All remaining motions, exceptions, or objections, of any party, if any, are
hereby denied.

Dated:

Charles Bacarisse, Chair
Texas Department of Motor Vehicles
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TEXAS DEPARTMENT OF MOTOR VEHICLES
MOTOR VEHICLE DIVISION

TOMMIE VAUGHN MOTORS, INC.,, §
D/B/A TOMMIE VAUGHN FORD §
§
PROTESTANT §
§
V. § MVD DOCKET NO. 21-0018-LIC
§ SOAH DOCKET NO. 608-22-0643
§
CHASTANG ENTERPRISES -HOUSTON, §
LLC D/B/A CHASTANG FORD, §
§
APPLICANT §
JOINT MOTION TO DISMISS

AND FOR ENTRY OF AN AGREED FINAL ORDER
OF DISMISSAL WITH PREJUDICE

To THE HONORABLE BOARD OF THE TEXAS DEPARTMENT OF MOTOR VEHICLES:

1. | The parties to the above-styled and numbered contested case consensually
resolved all contested issues in this matter, and hereby jointly move that the Board
of the Texas Department of Motor Vehicles (TxDMV) dismiss this contested case with
prejudice.

2. Having considered Tex. Gov’t. Code §2001.144(a)(4), both parties hereby waive
their rights to file any motion for rehearing of the Board’s order dismissing this
protest with prejudice, and both parties request that the Board’s dismissal order

become final when signed.
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Respectfully Submitted,

Leon Komkov sk
Attorney for Chastang Enterprises-Houston, ‘He mmie Vaughn Motors,
LLC d/b/a Chastang Ford

Cardwell, Hart & Bennett, LLP 4TLuca Kurisky & Gould P.C.
807 Brazos, Suite 1001 1221 'Edmar St, Suite 1000

Austin, TX 78701 Houston, TX 77010

(512)322-0011 Ext. #3 713.652.2525
Ivk@cardwellhartbennett.com gkurisky@jdkglaw.com

APPROVED AS TO FORM AND SUBSTANCE:

OMMIE VAUGHN MOTORS, INC. d/b/a
TOMMIE VAUGHN FORD

By: JOE BLAIR

Title:

Date: July /9, 2024

CHASTANG ENTERPRISES-HOUSTON, LLC
d/b/a CHASTANG FORD

By:

Title:

Date: July ___, 2024
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Respectfully Submitted,

Leon Komkov George A. Kurisky, Jr.

Attorney for Chastang Enterprises-Houston, Attorney for Tommie Vaughn Motors,
LLC d/b/a Chastang Ford Inc. d/b/a Tommie Vaughn Ford
Cardwell, Hart & Bennett, LLP Johnson DeLuca Kurisky & Gould P.C.
807 Brazos, Suite 1001 1221 Lamar St, Suite 1000

Austin, TX 78701 Houston, TX 77010

(512)322-0011 Ext. #3 713.652.2525
Ivk@cardwellhartbennett.com gkurisky@jdkglaw.com

APPROVED AS TO FORM AND SUBSTANCE:

TOMMIE VAUGHN MOTORS, INC. d/b/a
TOMMIE VAUGHN FORD

By:

Title:

Date: July ___, 2024

CHASTANG ENTERPRISES-HOUSTON, LLC
d/b/a CHASTANG D
By:

¢ o~
Fod

Title: _____Q

Date: July _/'l; 2024
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TEXAS DEPARTMENT OF MOTOR VEHICLES
MOTOR VEHICLE DIVISION

TOMMIE VAUGHN MOTORS, INC.,
D/B/A TOMMIE VAUGHN FORD

PROTESTANT

MVD DOCKET NO. 21-0018-LIC
SOAH DOCKET NO. 608-22-0643

CHASTANG ENTERPRISES -HOUSTON,
LLC D/B/A CHASTANG FORD,

DL L LT L LT S L LD L) L) L

APPLICANT

AGREED FINAL ORDER OF DISMISSAL WITH PREJUDICE

The Board of the Texas Department of Motor Vehicles has been advised that:
A. The parties fully resolved all contested issues;

B. Tommie Vaughn Motors, Inc. d/b/a Tommie Vaughn Ford withdrew with
prejudice its statutory protest against Application No. 000576026, filed by
Chastang Enterprises - Houston, LL.C d/b/a Chastang Ford, seeking to relocate
to 3625 and 3669 Eastex Freeway, Houston, Texas 77026;

C. The parties jointly moved for entry of an agreed final dismissal order, with
prejudice;

D. The parties both waived, in writing, all rights to filing any appeal or any
motion for rehearing; and

E. The parties desire for the Board’s Agreed Final Order of Dismissal with
Prejudice to become final when signed. ‘

Findings of Facts

1. On October 10, 2019, Chastang Enterprises - Houston, LLC d/b/a
Chastang Ford (Chastang) filed Application No. 000576026 to relocate
sales and service of the Ford (LT) and Ford Medium Truck (MT) line-
makes from 6200 North E. Loop, Houston, Texas, 77026, to 3625 and
3669 Eastex Fwy., Houston, Texas, 77026.

Back to AGENDA
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10.
11.

On May 12, 2021, Tommie Vaughn Motors, Inc., filed a timely statutory
protest.

On October 4, 2021, the parties actively and faithfully participated in
formal mediation, satisfying the requirements of Texas Occupations
Code §2301.703(c). ,

On November 22, 2021, the department referred the contested case
matter to the State Office of Administrative Hearings (SOAH) for the
conduct of a hearing on the merits of Chastang’s relocation application.

The hearing on the merits was conducted July 24-28, 2023, by a SOAH
administrative law judge (ALJ).

The ALJ issued her Proposal for Decision (PFD) on January 16, 2024.

On April 15, 2024, the SOAH ALJ issued her Exceptions Letter and
returned the contested case matter to the Texas Department of Motor
Vehicles for consideration by the Board.

On or about July 15, 2024, the parties filed with the Board a Joint Motion
to Dismiss and entry of an Agreed Final Order of Dismissal with

Prejudice to become final on the date the dismissal order is signed by the
Board.

During the Board’s August 8, 2024, open meeting, the Board considered
the parties’ Joint Motion to Dismiss.

138

The Board finds that there is no need for the continuation of this proceeding.

The Board enters this Agreed Final Order of Dismissal with Prejudice,

having made no decision on the merits of the issues in this contested case.

Conclusions of Law

The TxDMYV Board has jurisdiction over the referenced parties and over
the subject matter of this contested case. TEX. Occ. CODE §2301.151.

Disposition of this contested case may be made by agreed settlement.
TEX. GoV'T CODE §2001.056.

The Board of the Texas Department of Motor Vehicles is authorized to
issue this Agreed Final Order of Dismissal with Prejudice. TEX. OcCc.
CoDE §2301.153.

The statutory stay imposed in this contested case proceeding remains in
effect until vacated or until the proceeding is concluded by a final order
or decision. TEX. OccC. CODE §2301.803.

This Order is final on the date it is signed. TEX. GOV'T -CODE
§2001.144(2)(4).
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It is therefore ORDERED:

1. This proceeding is hereby dismissed with prejudice and is terminated in all
respects;

2. This Agreed Final Order of Dismissal with Prejudice is final upon the date
shown below;

3. MVD licensing staff shall continue to process Chastang’s Application No.
000576026;

4. The statutory stay imposed in this contested case under Texas Occupations
Code §2301.803 is lifted; and

5. All remaining motions, exceptions, or objections, of any party, if any, are
hereby denied.

Dated:

Charles Bacarisse, Chair
Texas Department of Motor Vehicles
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w4 ( Texas Department of Motor Vehicles

HELPING TEXANS GO. HELPING TEXAS GROW.
Board Meeting Date: 8/8/2024
ACTION ITEM
|

To: Texas Department of Motor Vehicles Board

From: Laura Moriaty, General Counsel

Agenda ltem: 6

Subject: Consideration and Approval of Proposed Final Order on Enforcement Case
Texas Department of Motor Vehicles v. Whaley Boy Inc.; SOAH Docket No. 608-
23-24732.ENF; Enforcement Docket 23-0012668

RECOMMENDATION
Action Item. For board consideration.

PURPOSE AND EXECUTIVE SUMMARY
The State Office of Administrative Hearings (SOAH) issued a Proposal for Decision (PFD). The board is required to issue a
final order in this case.

Whaley Boy Inc. (Whaley) currently holds a general distinguishing number (GDN) issued by the Texas Department of
Motor Vehicles (TxDMV). This contested case involves an enforcement action against Whaley for alleged violations of the
board’s rules and statutes.

The issues before the board are whether to adopt the Findings of Fact and Conclusions of Law from the PFD, whether to
take disciplinary action on Whaley’s GDN, and whether to assess a monetary penalty against Whaley.

The Enforcement Division (Enforcement) submitted written materials timely and provided timely notice of their intent to
make oral presentations to the board. Whaley did not submit written materials or provide notice of intent to make an
oral presentation to the board.

FINANCIAL IMPACT
N/A

BACKGROUND AND DISCUSSION
On July 18, 2023, Enforcement issued a Notice of Department Decision (NODD) to Whaley. After TxDMV received

Whaley’s request for an administrative hearing, the matter was referred to SOAH for a contested-case hearing. On

October 25, 2022, Enforcement issued a Notice of Hearing to Whaley that incorporated the previously issued NODD. Prior
to the contested hearing, Enforcement amended the NODD twice resulting in a Seconded Amended NODD that alleged
the following:
e Count 1: Whaley misused buyer’s temporary tags or failed to comply with requirements for issuance or
recordkeeping of buyer’s temporary tags by issuing 189 buyer’s temporary tags during May 1, 2022 - April 30,
2023, despite reporting 10 motor vehicle sales in that same period;
e Count 2: Whaley misused a buyer’s temporary tag or failed to comply with requirements for the issuance or
recordkeeping of a buyer’s temporary tag by issuing a buyer temporary tag for a motor vehicle not sold from

1
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Respondent’s motor vehicle inventory;
e Counts 3-5: Whaley misused buyer’s temporary tags or failed to comply with requirements for the issuance or
recordkeeping of buyer’s temporary tags by issuing more than one buyer temporary tag for motor vehicles sold
from Respondent’s motor vehicle inventory; and

e Counts 6-7: Whaley failed to meet the premise requirements for operating as a motor vehicle dealership.

The Seconded Amended NODD recommended a $179,000 civil penalty calculated at $1,000 per buyer’s temporary tag
issued in excess of Respondent’s motor vehicle sales reported during the period of May 1, 2022 - April 30, 2023, and
recommended the revocation of Whaley’s GDN due to the nature and number of violations alleged by Enforcement.

On December 4, 2023, a SOAH Administrative Law Judge (ALJ) conducted the hearing on the merits and the record was
closed at the conclusion of the hearing. The ALl issued the PFD on February 2, 2024. The AL found that Whaley violated
statutes and TxDMV rules by:
e failing to meet the premises requirements for operating a motor vehicle dealership by not having a sufficient
area to display motor vehicles, an adequate physical office, and posted business hours; and
e issuing 174 buyer’s temporary tags between May 1, 2022 and April 30, 2023 for vehicles not sold from
Respondent’s inventory based on a total of 189 buyers’ temporary tags issued from the Respondent’s e-tag
system during this period minus 15 vehicles sold from Respondent’s inventory where 10 of the vehicles were
reported as in-state sales and the remaining 5 vehicles were sold to out of state buyers.

The ALJ recommended that the board assess a total penalty of $17,400 against Whaley, representing a $100 penalty for
each buyer’ temporary tag issued in excess of Respondent’s motor vehicle sales during the period between May 1, 2022
and April 30, 2023. The ALJ also recommended that the board suspend Whaley’s GDN license for a period of one year.

On February 16, 2024, Enforcement filed Exceptions to the PFD, requesting that the ALJ amend the PFD. The AL
considered the Exceptions and issued an Exceptions Letter on March 12, 2024. The ALJ’s Exceptions Letter did not
recommend any changes to the Findings of Fact, Conclusions of Law, or the sanction recommendation in the PFD and
stated that the PFD was ready for consideration by the board.

On July 18, 2024, Enforcement filed written materials with the board in the form of a Proposed Final Order, in which
Enforcement requested that the board make the following changes to the PFD:

e Amend Finding of Fact No. 1 to correct the date Whaley’s GDN license was issued to October 20, 2015;

e Amend Finding of Fact No. 19 to correct the date of issuance for the Second Amended Notice to November 20,
2023, and correct the date that Enforcement’s investigator visited Whaley’s dealership to June 22, 2023;

e Amend Conclusions of Law Nos. 9-12 to reflect a sanction change with a civil penalty of $1,000 per buyer’s tag
and revocation of Whaley’s GDN license to address the seriousness of the violation, the history of previous
violations, the penalty amount necessary to deter future violations, and the ongoing nature of the premises
violations; and

e Change the sanction to a $174,000 civil penalty and revocation of Whaley’s GDN license.

Board Authority

e The board has jurisdiction to consider the contested case and enter a final order in accordance with Texas
Occupations Code §2301.709.

e Under Texas Occupations Code §2301.651, the board may revoke a license for reasons including a violation of
board rules and statutes, or that the license holder has failed to maintain the qualifications for a license.

2
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e Under Texas Transportation Code §503.038(a), the department may cancel a dealer’s GDN for reasons including
that the dealer has failed to maintain the qualifications for the GDN, has misused or allowed the misuse of a
temporary tag, or has violated the statute or the department’s rules.

e Texas Transportation Code §503.095 allows for a civil penalty of up to $1,000 for each violation, or per day for a
continuing violation, of Transportation Code, Chapter 503 and the related rules.

e Texas Occupations Code §2301.801 also authorizes civil penalties of up to $10,000 per violation, or per day for a
continuing violation, for violations of Occupations Code, Chapter 2301, the rules adopted under it, or Transportation
Code §503.038(a), which includes misuse or allowing the misuse of temporary tags. In determining the amount of a
penalty, Texas Occupations Code §2301.801(b) states:

...[T]he board shall consider:
(1) the seriousness of the violation, including the nature, circumstances, extent, and gravity of
any prohibited act, and the harm or potential harm to the safety of the public;
(2) the economic damage to the public caused by the violation;
(3) the history of previous violations;
(4) the amount necessary to deter a future violation;
(5) efforts to correct the violation; and

(6) any other matter that justice may require.

e Texas Government Code §2001.058(e) authorizes the board to change a finding of fact or a conclusion of law made
by the ALJ in a PFD only if the ALJ:
a. misapplied or misinterpreted applicable law, agency rules, written policies provided to the ALJ by the
agency, or prior administrative decisions,
b. relied on a prior administrative decision that is incorrect or should be changed, or
c. made atechnical error in a finding of fact that should be changed.

The Board must state in writing the specific reason and legal basis for any change it makes to a finding of fact or
conclusion of law.

Attachments
The following documents are attached to this Executive Summary for consideration by the Board:
1. February 2, 2024 SOAH ALU’s PFD

2. February 16, 2024 TxDMV’s Exceptions to the PFD

3. March 12, 2024 SOAH ALJ’s Exceptions Letter

4. July 18, 2024 Enforcement’s Written Materials
3
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2/2/2024 12:36:49 pm STATE OFFICE OF

STATE OFFICE OF ADMINISTRATIVE HEARINGS
ADMINISTRATIVE HEARINGS Kevin Garza, CLERK

Kevin Garza, CLERK

State Office of Administrative Hearings

Kristofer S. Monson
Chief Administrative Law Judge

February 2, 2024
Texas Department of Motor Vehicles, VIA EFILE TEXAS
Enforcement Division
Lorelei Evans, Staff Attorney
Whaley Boy Inc VIA EFILE TEXAS

Alejandro Whaley, Owner

RE: Docket Number 608-23-24732.ENF; Texas Department of Motor
Vehicles v. Whaley Boy Inc

Dear Parties:
Please find attached a Proposal for Decision in this case.
Exceptions and replies may be filed by any party in accordance with 1 Texas

Administrative Code section 155.507(b), a SOAH rule which may be found at
www.soah.texas.gov.

CC: Service List

P.O. Box 13025 Austin, Texas 78711-3025 | 300 W. 15th Street Austin, Texas 78701
Phone: 512-475-4993 | www.soah.texas.gov
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SOAH Docket No. 608-23-24732 Suffix: ENF
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SOAH Docket No. 608-23-24732 Suffix: ENF

BEFORE THE
STATE OFFICE OF ADMINISTRATIVE
HEARINGS

TXDMYV,
PETITIONER
V.
WHALEY BOY INC.,
RESPONDENT

PROPOSAL FOR DECISION

The staff (Staff) of the Texas Department of Motor Vehicles—Enforcement
Division (Department) seeks to have administrative penalties assessed against
Whaley Boy Inc. (Respondent) for violations of the Texas Transportation Code
(Code) and Title 43 of the Texas Administrative Code. Staff seeks an administrative
penalty of $179,000 and revocation of Respondent’s dealer general distinguishing
number (GDN) license number P131278. The Administrative Law Judge (AL]J) finds
Staff proved all the alleged violations but recommends reduced sanctions including

a $17,400 penalty and one-year suspension of Respondent’s GDN license.
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I.  NOTICE, JURISDICTION, AND PROCEDURAL HISTORY

There are no contested issues of jurisdiction or notice in this proceeding;
therefore, those matters are addressed solely in the Findings of Fact and Conclusions

of Law.

State Office of Administrative Hearings ALJ Meaghan Bailey convened the
hearing on December 4, 2023, via videoconference. Staff was represented by
Lorelei Evans, Enforcement Division attorney. Respondent appeared through and
was represented by its owner, Alejandro Whaley. The record closed that same day

when the admitted exhibits were filed into the record.

II. APPLICABLE LAW

A dealer is a person, including a corporation, who regularly and actively buys,
sells, or exchanges vehicles at an established and permanent location.' A dealer must
hold a GDN license issued by the Department under Code chapter 503.> A dealer
must comply with the requirements of Code chapter 503, Texas Occupations

Code chapter 2301, and 43 Texas Administrative Code chapter 215.°

! Tex. Transp. Code § 503.001(4).
2 Tex. Occ. Code § 2301.002(7), (17), (27).

3 See Tex. Transp. Code ch. 503; Tex. Occ. Code § 2301.351.
2

Proposal for Decision, SOAH Docket No. 608-23-24732,
Referring Agency No. 23-0012668. ENF
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The Proposal for Decision will focus on the alleged violations of Respondent’s
obligations concerning buyer temporary tags (E-Tags) and dealership premise

requirements, as well as any appropriate sanctions.

A. E-TAGREQUIREMENTS

For each vehicle sold, a dealer must issue an E-Tag to the purchaser.* A dealer
may only issue one E-Tag for each vehicle sale.’ Dealers must enter information into
the Department’s database on persons to whom E-Tags are issued and obtain a
specific number for the tag before it may be issued and printed.® A dealer may not
misuse or allow the misuse of an E-Tag.” The dealer is responsible for the
safekeeping and distribution of each E-Tag the dealer obtains and is liable for missing

misused tags.®

B. DEALER PREMISE REQUIREMENTS

A dealer must comply with several requirements at its location, including

maintaining an office that meets certain specifications.’ The business hours for each

4 Tex. Transp. Code § 503.063(a).

> Tex. Transp. Code § 503.063(a).

6 Tex. Transp. Code § 503.0631.

7 Tex. Transp. Code § 503.038(a)(12).
8 Tex. Transp. Code § 503.063(d).

? Tex. Transp. Code § 503.032; 43 Tex. Admin. Code § 215.140.
3

Proposal for Decision, SOAH Docket No. 608-23-24732,
Referring Agency No. 23-0012668. ENF
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day of the week must be posted at the main entrance of the dealer’s office.” A retail
dealer must display a conspicuous, permanent sign with letters at least six inches in
height showing the retail dealer’s business name or an assumed name substantially
similar to the name reflected on the retail dealer’s license under which the retail
dealer conducts business." If multiple dealers operate out of the same facility, their
office must have permanent interior walls on all sides and be separate from any public
area used by another business and the dealers’ display area and storage lot must meet

certain other requirements."

C. SANCTIONS

A person who violates Code chapter 503, or any rule adopted under that
chapter, is subject to a penalty of not less than $50 and not more than $1,000." Each
act in violation of Code chapter 503 and each day of a continuing violation is a

separate violation.'*

Further, if after a hearing the Department finds that a person has violated

Code section 503.038(a) (addressing certain violations related to the GDN), the

10 43 Tex. Admin. Code § 215.140(1)(B).

U Tex. Transp. Code § 503.032(2)(B); 43 Tex. Admin. Code § 215.140(3).
12 43 Tex. Admin. Code § 215.140(10), (11).

13 Tex. Transp. Code § 503.095(a).

14 Tex. Transp. Code § 503.095(b).
4
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Texas Occupations Code authorizes the Department to impose a penalty not to
exceed $10,000 per violation.” Each act of violation and each day of a continuing

violation is a separate violation.'

The following factors must be considered in determining the amount of the

penalty under the Texas Occupations Code:

1. The seriousness of the violation, including the nature, circumstances,
extent, and gravity of any prohibited act, and the harm or potential harm
to the safety of the public;

The economic damage to the public caused by the violation;
The history of previous violations;
The amount necessary to deter a future violation;

Efforts to correct the violation; and

S

Any other matter that justice may require."”

In addition to these factors, the Department’s disciplinary matrix states that
the Department will consider the following mitigating factors in determining the
amount of civil penalty to assess or whether revocation is appropriate:
(1) acknowledgement of wrongdoing, (2) willingness to cooperate with the

Department; (3) efforts to correct the violation, and (4) any other matter that justice

15 Tex. Occ. Code § 2301.801(a).
16 Tex. Occ. Code § 2301.801(a).

17 Tex. Occ. Code § 2301.801(b).
5
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may require, including rehabilitative potential and present value to the community.'®
The Department’s disciplinary matrix also includes the following aggravating
factors: (1) history of violations of a similar nature, (2) number of violations or
number of consumers harmed by violation, (3) attempted concealment of the
violation, (4) intentional, premeditated, knowing, or grossly negligent act
constituting a violation, and (5) violation of an order issued by the Department.” The

disciplinary matrix includes suggested “low” and “high” sanction amounts.*

Regarding the misuse of an E-Tag, the Department’s disciplinary matrix

provides in part:

When a licensee misuses a temporary tag, that is an extraordinary
breach of trust. Cases involving the misuse of temporary tags will
be sanctioned as such. Each misused temporary tag is a separate
violation. As such, each misused temporary tag will incur a separate
penalty. Inclusive of all other violations, the penalty will be capped
at $200,000 for most cases. If the licensee’s conduct was especially
egregious, the penalty cap will be increased from $200,000 to
$500,000.%'

18 DMV Ex. 6 at 2.
19 DMV Ex. 6 at 1.
20 S¢e DMV Ex. 6.

ZIDMV Ex. 6 at 4 (emphasis in original).
6
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The Department may cancel or suspend a GDN if the dealer commits any of
several acts, including if the dealer “misuses or allows the misuse of a temporary tag
authorized under this chapter.”?* The Department can suspend or revoke a GDN if
the dealer violates any law relating to the sale and distribution of motor vehicles,
chapter 2301 of the Texas Occupations Code, or any rule adopted by the Board of
the Department.”? In determining whether revocation is appropriate, the
Department’s disciplinary matrix states that the Department will consider the

following factors:

1.  Whether the licensee is unfit under the standards governing the
occupation, including the qualifications for a license;

2. Whether the licensee made a material misrepresentation in any
information filed according to the Department’s statutes or rules;

Whether the licensee willfully defrauded a purchaser; and

4. Whether the licensee failed to fulfill a written agreement with a retail
purchaser of a motor vehicle.?*

Staff has the burden of proving, by a preponderance of the evidence, that
Respondent committed the alleged violations and the appropriate sanction for any

such violations.?

22 Pex. Transp. Code § 503.038(2)(12).
23 Tex. Occ. Code § 2301.651(2)(3)-(4).
24 DMV Ex. 6 at 1-2.

251 Tex. Admin. Code § 155.427; Granek v. Tex. State Bd. of Med. Exam’rs, 172 S.W.3d 761, 777 (Tex. App.—Austin
2005, no pet.) (concluding that preponderance of the evidence standard is appropriate for agency proceedings, which
are civil in nature).

7
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III. EVIDENCE

Staff offered 19 exhibits (which were admitted into evidence)?® and presented
the testimony of Walter Schultz, investigator in the Department’s Enforcement
Division. Respondent offered one exhibit (which was admitted into evidence)? and

Mr. Whaley presented testimony on Respondent’s behalf.

A. STAFF’S EVIDENCE

Mr. Schultz has been employed with the Department for two years and
investigates approximately 400 cases annually. Previously he worked as an
investigator in the private sector for 30 years. Mr. Schultz explained the investigation
into Respondent was initiated due to a complaint filed by law enforcement after a

fictitious E-Tag issued by Respondent was identified during a traffic stop.

Mr. Schultz testified that a proper E-Tag issuance would proceed as follows:
dealer issues one E-Tag for a vehicle sold that is within the dealer’s inventory, the
E-Tag is issued on the date the vehicle is sold and is valid for 60 days, the dealer
registers the vehicle in the buyer’s name within 30-45 days after the sale, and then
the dealer reports the sale on a Vehicle Inventory Tax (VIT) form to its local tax

office.?® Once the vehicle is registered the dealer must also pay the fees associated

26 DMV Exs. 1-19.
27 Resp. Ex. 1.

28 Respondent’s local tax office is the Denton County Tax Assessor and Collector Office (Denton County Tax Office).
8
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with the sale, including a $5 E-Tag fee. Mr. Schultz stressed how important it is for
dealers’ self-reported VIT forms to be accurate because dealers pay taxes based on

the information reported.

Mr. Schultz explained that to issue an E-Tag, a dealer must log into the
Department’s E-Tag database using its unique username and password, enter
information regarding the buyer and the vehicle to be sold, and finally print the
E-Tag and affix it to the vehicle. He further explained that there is no limit to the
number of usernames that a dealer can create for its account, thereby providing
access to other agents to issue E-Tags under the dealer’s GDN. He asserted that a
GDN dealer is responsible for the E-Tags issued under its account either by the
dealer or its agents and a dealer must not allow for anyone else to use its account to
misuse this process. According to Mr. Schultz, a dealer can and should monitor the

issuance of E-Tags under its account to identify and prevent such misuse.?

Mr. Schultz’s testimony regarding Staff’s six allegations is summarized
below, followed by a discussion of Respondent’s enforcement history and Staft’s

request for sanctions and revocation.

29 Dealers can see all the E-Tags issued under the account.
9
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1.  Allegation 1*

Staff alleges that from on or about May 1, 2022, to April 30, 2023, Respondent
issued more E-Tags than reported vehicle sales. Specifically, during that period,

Respondent reported 10 vehicle sales yet issued 189 E-Tags.

The following table summarizes the number of vehicles Respondent sold
versus number of E-Tags Respondent issued during each applicable month and

calculates the total number of excessive E-Tags at issue:*

Month Vehicle Sales | E-Tags Issued Number of Excessive
E-Tags Issued

May 2022 | 0 9 932

June 2022 | 0 6 63

30 Staff's allegations are set forth in its Second Amended Notice of Department Decision (Nov. 27, 2023). Allegation 1
alleges a violation of Code sections 503.063 and .0631, and 43 Texas Administrative Code sections (Rules) 215.151,
.152,.153, and .155.

3! DMV Ex. 8 at 1-57 ; DMV Ex. 9 at 3-4. Among other things, the E-Tag report shows that the “User Login Name”
used for the reported E-Tag issuances was “AWHALEY,” the “Dealer Name” was “WHALEY BOY INC,” and
that each E-Tag was created by “ALEJANDRO WHALE.” The AL]J notes that while the report did not spell
Mr. Whaley’s last name correctly, it appears the final letter of his last name was simply cut off due to spacing within
the matrix cell.

32 DMV Ex. 8 at 2-6; DMV Ex. 9 at 2 (lines 1-9).
33 DMV Ex. 8 at 7-11; DMV Ex. 9 at 2 (lines 10-15).

3 DMV Ex. 8 at 12-16; DMV Ex. 9 at 2 (lines 16-34). One of the E-Tags issued this month was for an out-of-state
vehicle. Respondent is not required to report out-of-state vehicle sales on its Texas VIT forms; thus, Mr. Schultz could
not confirm if that identified out-of-state vehicle was part of Respondent’s inventory or whether the vehicle was even
sold. If Respondent had sold the vehicle, the number of excessive E-Tags issued for July 2022 would be 18. If not, the
number of excessive E-Tags issued would be 19.

10
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Month Vehicle Sales | E-Tags Issued gj’lrrgzzli:sfu]z)écessive
Aug. 2022 |2 24 22%

Sept. 2022 | 2 29 26-27°¢

Oct. 2022 |1 31 30

Nov. 2022 |0 17 16-17%

Dec. 2022 |1 26 25%

Jan. 2023 |0 18 16-18%

Feb. 2023 | 0 5 54

Mar. 2023 | 3 3 0%

Apr. 2023 |1 2 1%

35 DMV Ex. 8 at 17-21; DMV Ex. 9 at 2 (lines 35-58).

3¢ DMV Ex. 8 at 22-25; DMV Ex. 9 at 2 (lines 59-87). One of the E-Tags issued during this month was for an out-of-
state vehicle. Thus, for the reasons discussed above, Mr. Schultz was unable to confirm whether the number of
excessive E-Tags issued for September 2022 was 26 or 27.

3" DMV Ex. 8 at 26-29; DMV Ex. 9 at 2-3 (lines 88-118).

¥ DMV Ex. 8 at 30-33; DMV Ex. 9 at 3 (lines 119-135). One of the E-Tags issued during this month was for an out-of-
state vehicle. Thus, for the reasons discussed above, Mr. Schultz was unable to confirm whether the number of
excessive E-Tags issued for November 2022 was 16 or 17.

3 DMV Ex. 8 at 34-37; DMV Ex. 9 at 3 (lines 136-161).

“ODMV Ex. 8 at 38-42; DMV Ex. 9 at 3 (lines 162-179). Two of the E-Tags issued were for out-of-state vehicles. Thus,
Mr. Schultz could not confirm whether the number of excessive tags totaled 16 or 18.

I DMV Ex. 8 at 43-47; DMV Ex. 9 at 3 (lines 180-184).

“2DMV Ex. 8 at 48-52; DMV Ex. 9 at 3 (lines 185-186). This is the only month during this period that represents how
vehicle sales should appropriately match the E-Tags issued.

B Ex. sat 53-57; Ex. 9 at 4 (lines 187-189).
11
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Month Vehicle Sales | E-Tags Issued Number of Excessive
E-Tags Issued

Mr. Schultz testified there is no circumstance in which a dealer would
legitimately issue 179 excessive E-Tags. He further testified that there is no evidence
that Respondent paid the $5 fee for each of those tags to the state, which amounts to
$895.

2.  Allegation Nos. 2 - 5%

Staff alleges Respondent issued multiple E-Tags for the following four
vehicles: a 2010 Hyundai,* a 2001 Cadillac,* a 2011 Chevrolet,* and a 2017 Jeep.*
Mr. Schultz ran a registration and title system (RTS) report using the Department’s
records for the above-specified vehicles on June 21, 2023, to get information

regarding the vehicles’ current registration status and E-Tag history.*

4 This total includes the five E-Tags issued associated with out-of-state car sales that Mr. Schultz could not confirm
or deny. Excluding those five unconfirmed sales, the total excessive E-Tags issued during this period equals 174.

45 Allegations 2 through 5 allege violations of Code sections 503.603, .6031 and Rules 215.151, .152, .153, and .155.
46 The 2010 Hyundai is identified by VIN No. KM8JT3ACXAUO50142. See DMV Ex. 10.

7 The 2001 Cadillac is identified by VIN No. 1G6KD54Y11U221324. See DMV Ex. 11.

*8 The 2011 Chevrolet is identified by VIN No. IGCRCREA0BZ137071. See DMV Ex. 12.

49 The 2017 Jeep is identified by VIN No. IC4RJEAG9HC952891. See DMV Ex. 13.

0 DMV Exs. 10, 11, 12, 13.
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The RTS Report for the 2010 Hyundai shows that the vehicle has been
registered to Maggie Sanders since March 6, 2018, and that Respondent issued
Ms. Sanders an E-Tag for the vehicle years later on August 8, 2022.5" Mr. Schultz
testified that there is no reason why an E-Tag would be issued to the owner of a
vehicle four years after the sale and that this report demonstrates misuse of the
E-Tag process. On July 5, 2023, after being notified of the alleged violations,
Mr. Whaley emailed Mr. Schultz and stated the “2010 Hyundai sold to

Maggie Sanders was never in my inventory.” >

The RTS report for the 2001 Cadillac shows the vehicle has been registered
to “Rea” since March 22, 2011,* the prior owner of the vehicle was Millenium

Investment, and that Respondent issued separate E-Tags for the vehicle on:

e September 29, 2022, to “Larence;”>*
e November 28, 2022, to “Lawresce White;”

I DMV Ex. 10 at 2-3. The issuance of E-Tag No. 1209G89 is included on the E-Tag report but Respondent did not
report the vehicle had been sold. DMV Ex. 8 at 17-21; DMV Ex. 9 at 2 (line 49).

S2DMV Ex. 18 at 1 (emphasis omitted). All references to Mr. Whaley’s email correspondence refer to his July 5, 2023
email to Mr. Schultz.

>3 DMV Ex. 11.

>* The last name of the individual who received the E-Tag was redacted from the RTS report. DMV Ex. 11 at 5. The

issuance of E-Tag No. 1589L39 is included in Respondent’s E-Tag report but Respondent did not report the vehicle
had been sold. DMV Ex. 8 at 22-25; DMV Ex. 9 at 2 (line 84).

3> DMV Ex. 11 at 4. The issuance of E-Tag No. 2058T77 is included in Respondent’s E-Tag report but Respondent
did not report the vehicle had been sold. DMV Ex. 8 at 26-29; DMV Ex. 9 at 2 (line 133).

13
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56

e February 11, 2023, to “Lawrence;”*® and

e April 28, 2023 (name of individual who received the E-Tag was
redacted).”

Mr. Schultz opined that the issuance of these E-Tags is suspicious because so
many were issued after the vehicle was registered to Rea. In his email
correspondence, Mr. Whaley stated the “2001 Cadillac sold to Lawrence White was

never in my inventory.”

The RTS report for the 2011 Chevrolet shows the vehicle has been registered
to “Bianca” since February 2, 2017,> and that Respondent issued separate E-Tags
for the vehicle to “Murphy” on July 5, 2022,%° and September 1, 2022." In his email
correspondence, Mr. Whaley stated the “2011 Chevy Silverado sold to

36 The last name of the individual who received the E-Tag was redacted from the RTS report. DMV Ex. 11 at 3. The

issuance of E-Tag No. 514B88 is included in Respondent’s E-Tag report but Respondent did not report the vehicle
had been sold. DMV Ex. 8 at 43-47; DMV Ex. 9 at 2 (line 181).

37 The full name of the individual that received the E-Tag was redacted from the RTS report. DMV Ex. 11 at 2. Unlike
the prior E-Tag issuances for this vehicle, E-Tag No. 3M4077Y is not included in the Respondent’s E-Tag report. See
DMV Ex. 9. However, like the other E-Tag issuances, Respondent did not report the vehicle had been sold on the date
E-Tag No. 3M4077Y was issued. DMV Ex. 8 at 53-57.

> DMV Ex. 18 at 1.
% The buyer’s last name and other personal information was redacted from the RTS report. DMV Ex. 12 at 4.

60 The full name of the buyer who received the E-Tag was redacted from the RTS report. DMV Ex. 12 at 3. The

issuance of E-Tag No. 0798G68 is included in Respondent’s E-Tag report but Respondent did not report the vehicle
had been sold. DMV Ex. 8 at 12-16; DMV Ex. 9 at 2 (line 18).

81 The full name of the buyer that received the E-Tag was redacted from the RTS report. DMV Ex. 12 at 2. The

issuance of E-Tag No. 1342N20 is included in Respondent’s E-Tag report but Respondent did not report the vehicle
had been sold. DMV Ex. 8 at 22-26; DMV Ex. 9 at 2 (line 59).
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Murphy Criss was sold to him over 4 years ago.”® Based on this statement,
Mr. Schultz opined the vehicle had not been in Respondent’s inventory since
approximately July 2019 and was therefore not in his inventory when the E-Tags

identified above were issued.

The RTS report for the 2017 Jeep shows the vehicle had been registered to
“Cathy” since January 2, 2021,% and that Respondent issued separate E-Tags for

the vehicle to “Ozia” % on:

o July 25,2022;%

e November 30, 2022;%
e February 28,2023; and®
e April 27,2023.5

%2 DMV Ex. 18 at 1.
63 The buyer’s last name and other personal information was redacted from the RTS report. DMV Ex. 13 at 6.

64 Mr. Whaley testified that “Ozia” is his nephew, Ozia Richmond. In his email correspondence, Mr. Whaley stated
“I was allowing [Mr. Richmond] to use [the 2017 Jeep] until he came up with the cash to purchase. He has recently
payed [sic] me all the cash and I will now go and get the car registered in his name.” DMV Ex. 18 at 1.

65 DMV Ex. 13 at 5. The issuance of E-Tag No. 0984K79 is included in Respondent’s E-Tag report but Respondent
did not report the vehicle had been sold. DMV Ex. 8 at 12-16; DMV Ex. 9 at 2 (line 30).

% DMV Ex. 13 at 4. The issuance of E-Tag No. 2077B94 is included in Respondent’s E-Tag report but Respondent
did not report the vehicle had been sold. DMV Ex. 8 at 30-34; DMV Ex. 9 at 3 (line 135).

7 DMV Ex. 13 at 3. The issuance of E-Tag No. 2647U69 is included in Respondent’s E-Tag report but Respondent
did not report the vehicle had been sold. DMV Ex. 8 at 43-47; DMV Ex. 9 at 3 (line 184).

68 DMV Ex. 13 at 2. The issuance of E-Tag No. 3043D50 is included in Respondent’s E-Tag report but Respondent
did not report the vehicle had been sold. DMV Ex. 8 at 53-57; DMV Ex. 9 at 4 (line 189).

15
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Mr. Schultz ran another RTS report for the 2017 Jeep on November 20, 2023,
which shows that on July 7, 2023, two days after Mr. Whaley’s email

correspondence, Respondent registered the 2017 Jeep in Mr. Richmond’s name and

issued a fifth E-Tag to him.®

3.  Allegation Nos. 6-77

Mr. Schultz conducted an on-site investigation of Respondent’s dealership
during the normal business hours for the facility on June 2, 2023. The purpose of his
investigation was to request access to the sales records for the vehicles discussed
above and to determine if the dealership was in compliance with the premise
requirements set forth in Rule 215.140. Mr. Whaley was not present at the dealership
during the investigation, but Mr. Schultz met with and communicated with one of

his employees.

Mr. Schultz took photographs during his investigation which were admitted
as DMV Exhibit 14. While at the dealership, Mr. Schultz observed that Respondent
shared the facility with another separately licensed dealer and that their inventories
were not separated by barriers to designate which inventory belonged to which

dealer.” He also observed that Respondent failed to have posted business hours for

% DMV Ex.19at1, 5.
70 Allegations 6 and 7 allege violations of Code section 503.032 and Rule 215.140.

I DMV Ex. 14 at 1-3, 9-10; see Tex. Trans. Code § 503.032; 43 Tex. Admin. Code § 215.140(11)(B)(iv).
16
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each day of the week and that the building that the dealers were officing out of was
not at least 200 square feet (100 square feet per dealer) and did not provide separate

offices for the dealers.”

Mr. Schultz noted that if these premise deficiencies had been known when
Respondent had applied for its GDN license, it would have been grounds for denying
the license. He further noted that a dealer is required to maintain these premise
requirements throughout the duration of its license and that its license may be
revoked if it fails to do so. Mr. Schultz was not aware if Respondent had taken action

to come into compliance.

Mr. Whaley admitted he was not in compliance with the alleged premise
requirements at the time of the investigation.” As such, these violations will not be

further addressed.

4.  Enforcement History
Respondent’s enforcement history with the Department is summarized
below:

o Agreed Final Order and Demand Letter, dated
November 17,2022: on or about April 6, 2021, Respondent

2 DMV Ex. 14 at 4-8. Mr. Schultz explained that separate offices are necessary in instances where multiple dealers

share a facility so that the dealers can conduct business with consumers privately while personal and financial
information is being shared. See Tex. Trans. Code § 503.032; 43 Tex. Admin. Code § 215.140(1)(B), (5)(H)(i), (10)(B).

& Hearing Audio Recording at 2:13.
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(1) failed to remit motor vehicle sales tax and failed to apply for the
registration and title of the motor vehicle in connection with the sale
of a vehicle; (2) failed to keep a complete record of all vehicles
purchased or sold; and (3) attached a buyer’s temporary tag to a
motor vehicle that did not display a valid certificate of inspection, in
violation of Code section 501.0234, Texas Tax Code section
152.0411, Texas Occupations Code section 2301.651(a)(4), and
Rules 215.144, .155(b).™

Final Order, dated May 27, 2021: on or about January 8, 2019,
Respondent (1) failed to remit motor vehicle sales tax and failed to
apply for the registration and title of the motor vehicle in connection
with the sale of a vehicle; and (2) failed to produce records, in
violation of Code section 501.0234, Texas Tax Code section
152.0411, and Rule 215.144(d) or (j)(2).”

Agreed Final Order, dated February 22, 2018: on or about
December 1, 2017, Respondent (1) delivered title directly to a retail
buyer and failed to apply for transfer of title and registration of the
vehicle in the name of the buyer and failed to remit sales tax in
connection with the sale of a vehicle; and (2) failed to produce
records, in violation of Code section 501.0234, Texas Tax Code
section 152.0411, and Rule 215.144(d) or (j)(2).”

163

As part of the sanctions ordered in the above-referenced actions, Respondent

was ordered to attend dealer training and pay administrative penalties ranging from

$500 to $4,000. In the most recent November 17, 2022 Agreed Order, Respondent

74 DMV Ex. 17. This enforcement action occurred during the period at issue in this case.

5 DMV Ex. 16.

76 DMV Ex. 15.

Copy from re:SearchTX
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was ordered to pay $1,500 within 30 days after the order was issued; but, Mr. Shultz

asserted Respondent has failed to do so.”

5. Requested Sanctions and Revocation

Based on the above information, Staff requests a $179,000 penalty and
revocation of Respondent’s GDN license. In lieu of presenting a witness at the
hearing to address its penalty recommendation, Staff presented the affidavit of
Heather Pierce, the current Managing Attorney of the Enforcement Division.” In
addition to citing specific statutes and regulations concerning the sanctions that can
be ordered by the Department, Ms. Pierce indicated that she was familiar with past

Department decisions assessing said penalties and provided the following statement:

I have reviewed the facts and circumstances of the above referenced
case and recommend a civil penalty of $179,000. In addition, due to the
nature and number of the violations, the Department recommends that
the Respondent’s General Distinguishing Number License P 131278 be
revoked. I have considered the following standards as identified in
Subsection 2301.801 (b), Texas Occupations Code: (1) the seriousness
of the violation, including the nature, circumstances, extent, and gravity
of any prohibited act, and the harm or potential harm to the safety of
the public; (2) the economic damage to the public caused by the
violation; (3) the history of previous violations; (4) the amount

""DMV Ex. 17 at 6-7.

78 DMV Ex. 7. Mr. Schultz did not opine on: (1) Staff’s requested penalty, the factors to be considered in assessing a
penalty under Code section 2301.801, or the mitigating factors set forth in the Department’s disciplinary matrix
(notwithstanding Respondent’s prior enforcement history and efforts to correct the violations); or (2) Staff’s request
for revocation or the factors to be considered in assessing revocation as set forth in the Department’s disciplinary
matrix.

19
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necessary to deter a future violation; (5) Respondent’s efforts to correct
the violation; and (6) any other matter that justice may require.

It is my opinion that the recommended sanction is in conformity with
the past decisions of the Motor Vehicle Board, the Division Director of
the Motor Vehicle Division and the Texas Department of Motor
Vehicles in assessing penalties for violations committed by licensees
and other persons under the jurisdiction of the Texas Department of
Motor Vehicles and its predecessors, and the recommended sanctions
are appropriate in this case.”

B. RESPONDENT’S EVIDENCE

Respondent has held a GDN license since February 2015 and Mr. Whaley has

approximately eight years of experience in owning and operating a car dealership.

Mr. Whaley stresses that he is not responsible for issuing the excessive E-Tags
at issue in this case. Mr. Whaley asserts he was unaware of the excessive E-Tags
being issued under his account until he was notified by Mr. Schultz on or about
June 2, 2023. According to Mr. Whaley, the only explanation for the excessive
E-Tags is that someone is using his computer that was stolen when his dealership
was burglarized on October 30, 2021.*° During that burglary, Mr. Whaley’s

computer, the dealership surveillance cameras, and various cars were stolen.®

" DMV Ex. 7 at 2.

80 This differs from the statement Mr. Whaley originally provided to Mr. Schultz in his email correspondence when

he opined “the other tags that were made must have been registered by a previous employee who worked for me and
was doing this without me know[ing]. For most of the time that these tags were being made I was only operating my
dealership a small portion of the time.” (emphasis omitted). DMV Ex. 18 at 1.

81 Whaley Ex. 1.
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Mr. Whaley confirms that his E-Tag account was password protected and that only
he knew the password but that it was auto-saved on his computer, and therefore,

when logging into his account his password would automatically populate.

Mr. Whaley states that he did not think to change his password immediately
after the burglary because he was preoccupied with finding the stolen cars and
repairing the dealership. He also states that business was very slow during this time
and that he was exploring other ventures and therefore it did not occur to him that
someone may use his computer to issue excessive E-Tags. After the burglary
Mr. Whaley began receiving impoundment notices for vehicles that were not in his
inventory. He admits this was odd but asserts those notices did not alert him to the

fact that excessive E-Tags were being issued from his account.

Mr. Whaley confirms he could review what E-Tags were being issued from his
account; however, he asserts that once he was notified of the allegations by
Mr. Schultz the Department locked him out of his account. Although it is unclear
when Mr. Whaley was locked out of his account or when he was able to log back in,

he notes that he changed his account password in July 2023.%*

Mr. Whaley confirms he submitted the VIT forms to the Denton County Tax
Office that were admitted as DMV Exhibit 8. Mr. Whaley admits Respondent owed

82 While not evidence, the Department’s attorney, Ms. Evans, confirmed that Respondent would have been locked
out of his account sometime after the initial Notice of Department Decision, dated July 20, 2023, was issued.
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the Denton County Tax Office some “inventory fees” but states that he has paid

them and has no current outstanding balance.®

Mr. Whaley admits he issued multiple E-Tags to his nephew, Mr. Richmond,
and that he now understands those actions were in violation of Department rules.?
However, on cross-examination, Mr. Whaley denied that he issued a fifth E-Tag to
Mr. Richmond on July 7, 2023. Instead, Mr. Whaley states that he only registered

the vehicle in Mr. Richmond’s name on that date.®

Ultimately, Mr. Whaley maintains that he did not issue the excessive E-Tags
identified above but that there were some things that he did wrong due to a lack of
knowledge.®® Mr. Whaley requests leniency from the Department because selling
vehicles is his way of life. He argues that while he “probably owes something,”®’ the

requested administrative penalties and revocation are too severe.

83 1t is unclear what fees Mr. Whaley was referring to, but the ALJ presumes they include the $5 E-Tag fee previously
discussed. Mr. Whaley did not specify how much he owed to the Denton County Tax Office.

84 Hearing Audio Recording at 1:59.

85 The November 30, 2023 RTS report for the 2017 Jeep shows that the vehicle was registered to Mr. Richmond on
July 7, 2023, and that an E-Tag was issued to him by Respondent that same day. DMV Ex. 19 at 1,5

86 Mr. Whaley did not specify what other violations he committed other than the premise requirement violations
alleged by Staff and issuing multiple E-Tags to his nephew (excluding the fifth E-Tag issued on July 7, 2023, which he
contests).

87 Hearing Audio Recording at 2:15.
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IV. ALJ’>S ANALYSIS

It is uncontested that Respondent’s dealership was not compliant with certain
premise requirements®® identified in Staff’s Second Amended Notice of Department
Decision®” and that Respondent issued multiple E-Tags to Mr. Richmond in
violation of Department rules, albeit the exact number issued is contested.
Therefore, the questions that remain are: (1) whether Respondent issued the fifth
E-Tag to Mr. Richmond and the other excessive E-Tags identified above, and
(2) what is an appropriate sanction? The ALJ finds Staff proved Respondent issued
174 excessive E-Tags at issue in this case, including the fifth E-Tag for
Mr. Richmond. However, the AL]J finds Staff failed to prove that its requested
penalty and revocation are appropriate. For the reasons discussed below, the ALJ
recommends a $17,400 penalty be assessed against Respondent and that

Respondent’s GDN license be suspended for one year.

88 The AL]J notes that some of the premise requirements, including the requirement to have at least 100 square feet of
interior floor space, were newly required as of January 1, 2023 - six months prior to the investigator’s inspection of
the premises. 43 Tex. Admin. Code § 215.140(5)(H)(i), amended to be affective January 1, 2023, 47 Tex. Reg 8745
(Dec. 23, 2022). It is not clear to the ALJ how the new premise requirements would be applied to those licensees who
were licensed under the prior rules and there was no testimony on this point.

89 The Second Amended Notice of Department Decision shows that no penalty was assessed for Respondent’s
premise violations and therefore those violations did not impact Staff’s proposed $179,000 penalty (representing
$1,000 for each of the alleged 179 excessive E-Tags). Consequently, the ALJ also does not recommend a penalty for
the proven premise violations. Second Amended Notice of Department Decision at 4 (Nov. 27, 2023).
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A. VIOLATIONS

It is uncontested that during May 2022 through April 2023 Respondent
reported only 10 vehicle sales while 189 E-Tags were issued under its E-Tag account.
Although Mr. Whaley steadfastly maintained he did not issue the July 7, 2023 E-Tag
to Mr. Richmond or any of the other excessive E-Tags issued during that period, his
testimony was insufficient to overcome Staff’s evidence. Specifically, Mr. Schultz’s
November 11, 2023 RTS report indicates that Respondent not only registered the
2017 Jeep into Mr. Richmond’s name on July 7, 2023, but also issued an E-Tag for
him that same day. While Mr. Whaley stated he did not do it, he offered no

explanation to refute the report’s findings.

A dealer is responsible for the safekeeping and distribution of each E-Tag the
dealer obtains and is also liable for misused E-Tags issued under its account.?® Here,
the evidence demonstrably proves that Respondent allowed the misuse to occur, and
the ALJ concludes the evidence supports a finding that Mr. Whaley, acting as

Respondent’s owner, issued the excessive E-Tags himself.

Specifically, Mr. Whaley’s computer, containing an auto-populated password
for his E-Tag account, was stolen in the October 2021 burglary of the dealership and
he took no action to safeguard his account by changing his password to prevent any

potential misuse of his E-Tag account. Beginning approximately six months after the

90 Tex. Transp. Code §§ 503.063(d), .038(1)(12).
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burglary, excessive E-Tags were issued from his account over a one-year period and
at no point during that year did Mr. Whaley review his account to monitor the status
of E-Tag issuances, even though he began receiving impoundment notices for
vehicles that were not within his inventory. In his email correspondence to
Mr. Schultz on July 5,2023, Mr. Whaley suggested the excessive E-Tags were
issued by a former employee and he did not mention the burglary or that his
computer had been stolen. Moreover, Mr. Whaley admitted he misused the E-Tag
process by issuing four tags to his nephew for the same vehicle without a

corresponding sale during July 2022 to April 2023.

Accordingly, given the facts above and Mr. Whaley’s experience in owning
and operating dealerships and the E-Tag process, the AL]J finds that Staff proved by
a preponderance of the evidence that Respondent issued most of the excessive
E-Tags alleged by Staff. However, as Mr. Schultz was unable to confirm or deny the
validity of the E-Tags issued for the five out-of-state vehicles, the ALJ finds that the
number of excessive E-Tags issued by Respondent from May 2022 through
April 2023 is 174, not 179.

B. SANCTIONS AND REVOCATION

The ALJ finds Staff failed to meet its burden to prove that its requested
$179,000 penalty should be imposed due to the lack of evidence explaining how the
requested penalty was assessed and whether it would be appropriate in this instance.
Specifically, Staff failed to present evidence on four of the six factors that must be
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considered in determining such a penalty including: (1) the seriousness of the
violation, including the nature, circumstances, extent, and gravity of any prohibited
act, and the harm or potential harm to the safety of the public, (2) the economic
damage to the public caused by the violation, (3) the amount necessary to deter a
future violation, and (4) any other matter that justice may require.” While the
Department’s penalty matrix includes a general statement that E-Tag misuse is “an
extraordinary breach of trust,” Staff did not explain the reasoning or justification
behind that statement. Based on the evidence, it is unknown why E-Tag misuse is a
serious violation that could cause harm or potential harm to the safety of the public
or if the excessive E-Tags at issue in this case actually caused economic damage to
the public. While it is encouraging that Staff considered these factors, as Ms. Pierce
stated generally in her affidavit, Staff failed to expound on the results of those
considerations. Thus, no evidence or argument was presented to justify the

appropriateness of a $179,000 penalty.

However, the ALJ finds that some penalty is warranted because Staff proved
Respondent committed 174 separate violations of issuing excessive E-Tags, some of
which occurred very soon after the finalization of Respondent’s most recent
Department enforcement action. Accordingly, the ALJ recommends that, albeit at a

great reduction to Staff’s proposal, a $17,400 penalty be assessed against

%! Tex. Occ. Code § 2301.801(b).
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Respondent, representing a $100 penalty (instead of $1,000) for each of the

174 violations.

Finally, the ALJ finds that Staff failed to present evidence to prove that
revocation is appropriate. There is no question as to whether the Department has
authority to revoke Respondent’s license based on the proven violations in this case.
However, notwithstanding the proven violations, Staff failed to prove by a
preponderance of the evidence that it considered the necessary factors to determine
whether revocation is warranted in this instance. Specifically, no evidence was
offered to show that Staff considered any of the factors listed in its disciplinary matrix
that are required to be considered before a license may be revoked, namely:
(1) whether Respondent is unfit under the standards governing the occupation of
dealer; (2) whether Respondent made a material misrepresentation in any
information filed according to the Department’s statutes and rules; and (2) whether

Respondent willfully defrauded a purchaser.®

In determining an appropriate sanction, the ALJ] weighed many factors
including: the type and frequency of the violations committed; concerns about
Mr. Whaley’s credibility regarding the use of his E-Tag account; Respondent’s prior
enforcement actions, at least one concerning E-Tag misuse; Staff’s uncontested

assertion that Respondent failed to pay its most recently assessed administrative

922 DMV Ex. 6 at 1-2.
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penalty; and Mr. Whaley’s acknowledgment of wrongdoing and agreement that
some discipline should be ordered. On balance, the ALJ finds revocation is not

warranted but that Respondent’s GDN license should be suspended for one year.*

V. FINDINGS OF FACT

1.  Whaley Boy Inc holds General Distinguishing Number (GDN) P131278, a
license issued by the Texas Department of Motor Vehicles (Department) in
February 2013, and is considered a dealer.

2. Respondent is owned by Alejandro Whaley, and Mr. Whaley was the owner
when the violations occurred from May 2022 to June 2023.

3. The Department received a complaint that buyer’s temporary tags (E-Tags)
issued by Respondent were being misused and the Department initiated an
investigation.

4. On June 22, 2023, a Department investigator performed a site inspection of
Respondent’s business located at 467 E. State Highway 121, Lewisville, Texas
75057-4732, and observed the following:

a. Respondent shares the location with a separately licensed dealer
and failed to have;

i. a display area of sufficient size to display at least five
vehicles, separated from the other business’s display or
parking area by a material object or barrier that cannot be
readily removed; and

ii. a physical office location separated from other businesses
that is at least 100 square feet on interior space (exclusive of

9 Tex. Occ. Code § 2301.651(a)(3)-(4);43 Tex. Admin. Code § 215.500(a)(2).
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restrooms, hallways, closets) separated by permanent
interior walls on all sides and separate from any public area
used by another business; and

b. Respondent failed to have posted business hours for each day of the
week.

5.  Respondent admits the dealership was not in compliance with specific
Department premise requirements at the time of the site inspection.

6. A dealer is allowed to create only one E-Tag per sale of a vehicle within the
dealer’s inventory.

7.  Respondent had only one username and password for the account through
which it issued E-Tags and only Mr. Whaley knew the password.

8.  Respondent’s dealership was burglarized on October 30, 2021, and
Mr. Whaley’s computer, among other things, was stolen.

9.  Mr. Whaley’s password for Respondent’s E-Tag Account was auto-saved on
his computer and would automatically populate when logging on to the
account.

10. Mr. Whaley did not change the password for his E-Tag account until he was
notified of the violations at issue in this case.

11.  Approximately six months after the burglary, Respondent began issuing
excessive E-Tags for vehicles it had not sold.

12.  Department records of E-tags created by Respondent list approximately 189
E-Tags issued between May 2022 through April 2023.

13.  Respondent reported on its Vehicle Inventory Tax forms that it sold only 10
vehicles between May 2022 through April 2023.
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14.  Mr. Whaley admitted that he issued multiple E-Tags to his nephew for the
same vehicle from May 2022 through April 2023 in violation of Department
rules.

15.  Five of the E-Tags Respondent issued during May 2022 through April 2023
were for out-of-state vehicles and the Department was unable to confirm or
deny the validity of those sales.

16. Based on its confirmed in-state car sales from May 2022 through April 2023,
Respondent issued 174 excessive E-Tags during that period.

17.  Staff presented no evidence on the majority of the aggravating and mitigating
factors required to be considered when determining the amount of penalties
assessed and whether the GDN license should be revoked.

18. Respondent’s prior enforcement actions resulting in final orders dated
November 17, 2022, May 27, 2021, and February 22, 2018, represent
aggravating factors that should impact the amount of penalties assessed.

19.  The Department issued a Second Amended Notice of Department Decision
(Notice) dated November 27, 2023. The Notice alleged that Respondent
violated statutes and rules relating to a dealer’s permanent place of business
on or about June 2, 2023, and regarding the use of and issuance of E-Tags from
on or about May 2022 through April 2023.

20. By letter dated October 25, 2023, Staff of the Department’s Enforcement
Division sent a Notice of Hearing to Respondent. Together, the Notice and
the Notice of Hearing provided the date, time, and place of a hearing on the
merits; the legal authority and jurisdiction under which the hearing was to be
held; the particular sections of the statutes and rules involved; and either a
short, plain statement of the factual matters asserted or an attachment that
incorporated by reference the factual matters asserted in the complaint or
petition filed with the state agency.

21.  On December 4, 2023, Administrative Law Judge Meaghan Bailey with the
State Office of Administrative Hearings (SOAH) convened the hearing on the
30
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merits via videoconference. Attorney Lorelei Evans represented Staff.
Respondent was represented by Mr. Whaley. The record closed that same
day.

VI. CONCLUSIONS OF LAW

1.  The Department has jurisdiction and authority to revoke, probate, or suspend
a license to sell a motor vehicle, and to reprimand and/or impose a civil
penalty against a license holder. Tex. Transp. Code §§ 503.038(a), .095(a);
Tex. Occ. Code §§ 2301.651, .801(a).

2. SOAH has jurisdiction over all matters relating to the conduct of a hearing in
this case, including the preparation of a proposal for decision with findings of
fact and conclusions of law. Tex. Gov’t Code ch. 2003; Tex. Occ. Code
§ 2301.704.

3. Respondent received proper notice of the Department Decision and of the
hearing on the merits. Tex. Occ. Code § 2301.705; Tex. Gov’t Code
§§ 2001.051-.052.

4. Staff had the burden to prove by a preponderance of the evidence that
Respondent committed the alleged violations and that the sanctions it
recommended were appropriate. 1 Tex. Admin. Code § 155.427; Granek ».
Tex. State Bd. of Med. Exam’rs, 172 S.W.3d 761,777 (Tex. App.— Austin 2005,
no pet.).

5. A person who violates any Board rule adopted under chapter 503 of the Texas
Transportation Code is subject to a civil penalty of not less than $50 or more
than $1,000. Tex. Transp. Code § 503.095.

6.  In determining the amount of civil penalties to assess, the Department must
consider the following factors: (1) the seriousness of the violation, including
the nature, circumstances, extent, and gravity of any prohibited act, and the
harm or potential harm to the safety of the public; (2) the economic damage
to the public caused by the violation; (3) the history of previous violations;
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(4) the amount necessary to deter a future violation; (5) efforts to correct the
violation; and (6) any other matter that justice may require. Tex. Occ. Code
§ 2301.801(b).

7. In deciding on the amount of civil penalties and whether or not to revoke a
license, the Department must also consider: (1) acknowledgement of
wrongdoing, (2) willingness to cooperate with the Department; (3) efforts to
correct the violation, and (4) any other matter that justice may require,
including rehabilitative potential and present value to the community.
Department’s Disciplinary ~ Matrix at 1, available at
https://www.txdmv.gov/sites/default/files/body-files/Motor-Vehicle-
Disciplinary-Matrix.pdf (last visited February 1, 2024).

8.  Indeciding whether revocation is appropriate, the Department must consider
the following factors: (1) whether the licensee is unfit under the standards
governing the occupation, including the qualifications for a license;
(2)whether the licensee made a material misrepresentation in any information
filed according to the Department’s statutes or rules; (3) whether the licensee
willfully defrauded a purchaser; and (4) whether the licensee failed
to fulfill a written  agreement with a retail purchaser of a
motor vehicle. Department’s Disciplinary Matrix at 1, available at
https://www.txdmv.gov/sites/default/files/body-files/Motor-Vehicle-
Disciplinary-Matrix.pdf (last visited February 1, 2024).

9.  Staff did not meet its burden to prove the proposed $179,000 penalty and
revocation of Respondent’s GDN license is appropriate.

10. Respondent should be assessed a penalty of $17,400 for issuing 174 E-Tags
without corresponding vehicle sales. Tex. Transp. Code § 503.038(a)(12),
.063; Tex. Occ. Code § 2301.801(a).

11.  Respondent should not be assessed a penalty for its failure to comply with
certain Department premise requirements. Tex. Transp. Code §§ 503.032,
.095(a); 43 Tex. Admin. Code § 215.140.
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12.  Respondent’s GDN license should be suspended for one year. Tex. Transp.
Code § 503.000(2)(2); Tex. Occ. Code § 2301.651(a)(3)-(4).

Signed February 2, 2024

ALJ Signature:

mahey) [ ai
*M]éagﬂan Baﬂ&/

Presiding Administrative Law Judge
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ENFORCEMENT DIVISION Fod o 2473
4000 Jackson Avenue — Austin, Texas 78731 2/16/2024 5:35 PM

Telephone (512) 465-4163— FAX (512) 465-5650 STATE OFFICE OF
ADMINISTRATIVE HEARINGS
Carol Hale, CLERK

February 16, 2024

ACCEPTED
608-23-24732

VIA ELECTRONIC FILING é/%X/ngzOAngF:Isé)éz(z) pm

Deputy Clerk S _ ADMINISTRATIVE HEARINGS

State Office of Administrative Hearings Carol Hale, CLERK

P.O. Box 13025
Austin, Texas 78711-3025

RE: IN THE MATTER OF THE LICENSE OF
WHALEY BOY INC., D/B/A WB MOTORS INC.
MVD CAUSE NO. 23-0012668.ENF
SOAH DOCKET NO. 608-23-24732.ENF

Dear Clerk:

Please find enclosed Petitioner’s Exceptions to the Proposal for Decision. A copy of this
response was forwarded to Respondent in the following manner:

VIA ELECTRONIC FILING, USPS CERTIFIED/
REGULAR MAIL, AND VIA EMAIL:

WHALEY BOY INC., D/B/A WB MOTORS INC.
467 E State Highway 121

Lewisville, Texas 75057-4732

Email: alwhaley777@gmail.com

Should you have any questions, you may reach me at (512) 465-1366 or
Lorelei.Evans@TxDMV.gov.

Sincerely,

Lorelei E. Evans

Attorney — Enforcement Division
Bar Card 24078805

4000 Jackson Avenue

Austin, Texas 78731

(512) 465-1366 Direct

(512) 465-5650 Fax
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SOAH DOCKET NO. 608-23-24732.ENF
MVD CAUSE NO. 23-0012668.ENF

IN THE MATTER OF THE LICENSE § BEFORE THE STATE OFFICE
OF WHALEY BOY INC., D/B/A WB §
MOTORS INC. § OF

§
§ ADMINISTRATIVE HEARINGS

PETITIONER’S EXCEPTIONS TO THE PROPOSAL FOR DECISION

Comes Now, Petitioner, the Texas Department of Motor Vehicles (hereinafter “TxDMV”
or “Staff” or “the Department”), and files its response and exceptions to the Proposal for
Decision (PFD) issued by the Administrative Law Judge (ALJ) in this matter on February 2,
2024. In response to the PFD, the TXDMYV requests the following exceptions and modifications
be made to the PFD, pursuant to 1 Tex. Admin. Code § 155.507.

I. PROCEDURAL HISTORY

The Notice of Hearing' was filed on October 25, 2023. The hearing took place on
December 4, 2023, at the State Office of Administrative Hearings (SOAH) via Zoom. On
February 2, 2024, the ALJ provided all parties with the Proposal for Decision (PFD). The ALJ
issued Findings of Fact and Conclusions of Law that supported violations of Tex. Trans. Code §
503.063(a), relating to buyer’s tag issuance, and violations of 43 Tex. Admin. Code § 215.140,
relating to premises requirements. The ALJ found the number of excessive buyer’s temporary
tags (BTTs) issued by Respondent was 174 and recommended a civil penalty of $100 per tag
violation. The ALJ set the penalty as follows: (a) $100 civil penalty per tag violation, resulting

in a $17,400 CVP for the 174 tag violations; and (b) suspension of the dealer’s GDN license for

! Petitioner’s Exhibit 3, pgs. 1-14.
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one year. The ALJ found the Respondent violated of certain premise requirements, however,

recommended no penalty be assessed?.

II. PROPOSED EXCEPTIONS TO SANCTIONS AND REVOCATION

(1) Substantiated Tag Abuse Warrants Penalty of $1,000 per tag and Revocation of
Dealer’s General Distinguishing Number (GDN). Petitioner requests a $1,000 civil penalty be
assessed for each substantiated tag violation and revocation of the Dealer’s GDN as this is in
keeping with the Enforcement - Motor Vehicle Dealers- Disciplinary Matrix (Disciplinary
Matrix) and how Respondents are assessed penalties. Petitioner provided sufficient supporting
evidence for its recommendation of a $1,000 civil penalty per tag violation throughout the
hearing, by demonstrating the Respondent issued an excess of 174 buyer’s temporary tags, many
of which were to vehicles not within the Dealer’s inventory. In one instance, Respondent
misused the E-Tag system, avoiding requirements to properly registering a vehicle® within the
required 30 days post sale, by issuing five buyer’s temporary tags* over a nearly one-year period
to a family member. The ALJ found that the Department proved Respondent issued 174
excessive E-Tags, therefore the Department requests a modified civil penalty of $174,000 for
those substantiated tag violations. Petitioner submitted Exhibits 6 and 7 in support of its
recommendation for civil penalties, which included the Disciplinary Matrix and a penalty
affidavit attested to by Managing Attorney Heather Pierce, which were both referenced during

Petitioner’s closing statements.

2 Proposal for Decision, Whaley Boy Inc., dated February 2, 2024, pg. 32, Conclusion of Law 11.

3 Petitioner’s Exhibit 13, pgs. 2-6, referencing the sale of a 2017 Jeep, VIN # 1C4RJEAGIHC952891.

4 Per, Tex. Transp. Code § 503.063(a), Respondent is only allowed to issue one buyer temporary tag on the date a
retail sale has occurred.
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The Disciplinary Matrix provides a range for minimum and maximum penalties for each
type of violation®. The Disciplinary Matrix lists the penalty range of $1,000 per tag (low
sanction) to revocation (high sanction) for e-tag violations®; and lists the penalty range of $1,000
(low sanction) to revocation (high sanction)’ for failing to meet location requirements (a
premises violation).

Petitioner’s Exhibit 7, the Managing Attorney’s Affidavit® addresses the penalty
recommendation as it pertained to the facts and allegations of the current case, outlined the
applicable rules and regulations (including the Texas Occupations Code § 2301.801(b) factors),
and described Mrs. Pierce’s familiarity with past decisions by the Board to help explain why the
recommended penalty in this case was appropriate.

The Disciplinary Matrix serves only as a boundary for ordinary circumstances and does
not act to limit the TxDMV’s authority to penalize licensees. The only relevant limits are the
$10,000 per violation per day under Tex. Occ. Code § 2301.801, and the $1,000 per violation per
day under Texas Transportation Code § 503.095. The opening paragraph in the Disciplinary
Matrix specifically states, in bold:

“This Matrix does not contain all possible violations and does not serve as a limit
on what sanctions the Department may seek in any particular case.””

As such, the Disciplinary Matrix is a general guideline and does not restrict the TxDMV
from pursuing higher sanctions when appropriate. Here, Petitioner recommended the lower-end
sanction from the Disciplinary Matrix for the tag violations. Petitioner believes it presented

several circumstances in the current case that justified applying the Disciplinary Matrix guideline

5 See Petitioner’s Exhibit 6, “Enforcement — Motor Vehicle Dealers -Disciplinary Matrix.”
¢ See Petitioner’s Exhibit 6, Disciplinary Matrix, pg. 5.

7 See Petitioner’s Exhibit 6, Disciplinary Matrix, pg. 6.

8 See Petitioner’s Exhibit 7, Managing Attorney Affidavit.

% See Petitioner’s Exhibit 6, Disciplinary Matrix, pgs. 8.
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for charging a $1,000, per violation. Specifically, Petitioner provided evidence that Respondent
had prior enforcement history'®, paid prior civil penalties for previous violations, was ordered to
attend additional dealer training, and still was found to have issued 174 buyer’s temporary tags in
excess of dealer sales!!. Petitioner’s recommended penalty was not only within the Disciplinary
Matrix guidelines, but it also recommended the lowest sanction available. The facts before the
ALJ demonstrate that Respondent blatantly violated the governing rules and regulations of the
Department and misused a government records system which is an extraordinary breach of trust
and placed the public at risk for vehicles that were not legally authorized to be driven on Texas
highways. The facts also showed that Respondent issued at least five buyer’s temporary tags to
his nephew and issued buyer’s temporary tags to several vehicles which the Respondent admitted
were not in his inventory. Respondent wantonly and repeatedly violated the tag system.

In consideration of the underlying facts in this case, a sanction of $1,000 per tag violation
and revocation of the dealer’s GDN license is warranted. Facts proven at the trial show
Respondent misused his E-Tag system for approximately one year. Respondent testified and
attempted to shift the blame to others, including a prior agent/employee, and then at the hearing
to an individual who allegedly stole his computer during a burglary of the dealership, which
occurred six months!? before the allegations presented in this case. Respondent also testified
that he could have changed passwords to his accounts within minutes. Yet he failed to do so
even after his business was burglarized, his computer system stolen, and received suspicious
impound notices for vehicles not in his inventory. A prudent dealer would have properly

monitored and changed all compromised passwords after the theft of a computer that contained

10 Respondent’s prior history included allegations related to failing to: (1) timely register titles and pay sales tax (2
allegations); (2) maintain and produce records (3 allegations); (3) issuing buyer’s temporary tags to vehicles without
valid State inspections; and (4) hand delivering titles to consumers.

11 Proposal for Decision, Whaley Boy Inc, p. 23.
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sensitive information. It is common sense to change passwords under these circumstances,
which would immediately prevent an unauthorized user from accessing personal and official
government systems including Respondent’s E-Tag Webdealer account. Petitioner believes that
the Respondent is responsible for the issuance of these tags, and the excuses offered are merely
to displace accountability for his involvement in the excessive issuance of the buyer’s temporary
tags.

Petitioner requests that each substantiated tag violation should result in a $1,000 fine.
The substantiated allegations against Respondent related to tag violations combined with the
uncured premises violations, as well as Respondent’s enforcement history with the Department
through the years, merit a penalty of $1,000 per tag and revocation in this case.

2) Uncured Premise Violations Warrant Revocation of Dealer’s GDN. The
TxDMV presented evidence during the hearing which supports the revocation of the dealer’s
GDN license for failing to maintain premises requirements. Respondent failed to cure ongoing
premises violations for almost a year after the law changed!®. Specifically, the evidence showed
Respondent failed to maintain premises requirements at the time of the site visit on June 22,
2023, conducted by the Department investigator who testified in this case. Since that time, there
has been no evidence showing any attempt by Respondent to cure these violations. TxDMV
Investigator Schultz testified that Respondent shared its licensed location with another
independent motor vehicle dealer, which required Respondent to maintain a separate display area

by having a permanent barrier placed between each dealer’s inventory'4. Additionally, both

12 Respondent’s Exhibit 1, Lewisville Police Reported (October 31, 2021).

13 Respondent provided no evidence or testimony that they are currently in compliance with the premises
deficiencies identified on the June 22, 2023, inspection. See also Proposal for Decision, Whaley Boy Inc, related to
Finding of Fact 4(a)(i) and (ii), at Pg. 28.

1443 Tex. Admin. Code § 215.140 (11)(B)(iv).
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dealers are required to have their own office space allowing each business to conduct
confidential transactions'.

Investigator Schultz testified that:

1. Respondent failed to maintain an office space that was at least 100 square feet,
separated by permanent walls, and secure from the other dealer operating at the
same location'®.

2. Respondent acknowledged, that premises requirements must be maintained by a
dealer throughout the term of their license for a. dealer to keep their license, and
that failing to maintain premises requirements subjects the dealer’s GDN license to
cancellation and/or revocation'’. Investigator Shultz’s testimony emphasized that a
new applicant for license would be denied under similar conditions'®. In other
words, the Department views premises violations as serious and a barrier to
licensure (or renewal) until cured and is deemed a revocable offense'’.

Further, Respondent failed to provide any mitigating evidence on this matter that
would support the retention of its dealer’s license. Respondent acknowledged the violations
but seemed to place the blame and the burden of corrections on others?’. Respondent does not
get to substitute their judgment for that of the law, particularly when it contradicts the law.

The ALJ’s recommendation for a one-year suspended license?' presumes the licensee

otherwise meets all current licensing requirements, which they do not. The ALJ noted that the

15 43 Tex. Admin. Code § 215.140 (5)(H)(iv).

16 See Hearing Audio recording at 1:17, and 1:20

17 See Hearing Audio recording at 1:17, and 1:22-1:23.
18 See Hearing Audio recording at 1:17:22.

19 See Petitioner’s Exhibit 6, pg. 6.

20 See Hearing Audio recording at 2:10-2:14

21 Proposal for Decision, Whaley Boy Inc, pg. 33.
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law pertaining to the premises allegations in this case became effective in January 20232
When the law went into effect, there were no carved-out exceptions nor grace period for non-
compliant dealerships. This is because the Department provides dealerships with regular
updates throughout the rulemaking process to ensure dealerships are prepared for law changes.
Nonetheless, on June 22, 2023, more than 170 days after the change became effective,
Respondent was found to be non-compliant and was made aware of those deficiencies which

needed to be cured during or shortly after that site visit?’

. On December 4, 2023, nearly a year
after the change in law, Respondent continued to violate the basic premises requirements
necessary to maintain the license. Respondent was provided substantive and numerous
opportunities to cure but has failed to do so. Such repeated and continuous failure by this
Respondent necessitates revocation of its dealership license.

The Department provided evidence of the following: (i) that Respondent violated
premises requirements; (ii) that continued premises violations can result in revocation of the
license if they remain uncured; and (iii) that Respondent has still not cured the proven
premises violations.  Therefore, the Department urges the ALJ to reconsider the
recommendation for suspension of the Respondent’s license and find that revocation of the
Dealer’s GDN license is warranted in this matter.

In conclusion, Petitioner met its burden in demonstrating that the $1,000 per tag violation
and revocation for the uncured premise violations requested was appropriate and supported by
the weight of the evidence presented during the hearing. Petitioner requests and asserts that

revocation of the dealer’s GDN license is warranted for both the number of tags issued without a

corresponding sale and because Respondent continues to be deficient in meeting basic premises

22 Id. at pg. 23, footnote 88.
2 See Hearing Audio recording at 1:24
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requirements. Petitioner requests the corresponding findings of fact and conclusions of law

pertaining to sanctions and revocations be modified as outlined above.

III. PROPOSED EXCEPTIONS TO APPLICABLE LAW

Petitioner requests a modification related to a sentence in which the ALJ cited Texas
Transportation Code § 503.063(d). While the cited language is favorable to the Department, it
appears that it includes additional language from the amended code that is intended to be
effective July 1, 2025, but was not effective at the time of the allegations or hearing.
Petitioner recommends the following modification:

Page 3:

“The dealer is responsible for the safekeeping and distribution of each E-Tag the dealer
obtains and is liable for missing misused tags.”**

So that the Applicable Law reads:

“The dealer is responsible for the safekeeping and distribution of each E-Tag the dealer
obtains.”

IV. PROPOSED EXCEPTIONS TO FINDINGS OF FACT

Under the Petitioner’s analysis in Section II of the Petitioner’s request for exceptions, the
Department requests that the ALJ issue a Finding of Fact and Conclusion of Law that supports
the recommendation of revocation of the Dealer’s GDN. Petitioner requests that the ALJ’s
Finding of Fact 17 be modified to reflect that Staff presented substantial evidence through
Investigator Shultz’s testimony that supports revocation of the Dealer license is the appropriate
sanction for Respondent’s continued failure to comply with all premises requirements at the time

of inspection, and because Respondent failed to make efforts in curing the said premise

24 See Proposal for Decision, Whaley Boy, dated February 2, 2024, pg. 3.
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violations at the time of the hearing. Therefore, Petitioner recommends the following
modification:
Finding of Fact 17%:
“Staff presented no evidence on the majority of the aggravating and mitigating factors
required to be considered when determining the amount of penalties assessed and

whether the GDN license should be revoked.”

So that Finding of Fact 17 reads:

“Staff presented supporting evidence on the majority of the aggravating and mitigating
factors required to be considered when determining the amount of penalties assessed
and whether the GDN license should be revoked.”

V. PROPOSED EXCEPTIONS TO CONCLUSIONS OF LAW

A. Petitioner requests that the ALJ modify Conclusion of Law 5%, further expanding on the
referenced statute. Petitioner asserts the premise violations are ongoing, therefore each day the
Respondent is non-compliant is a continuing and separation violation, and the Conclusion of

Law 5 should be amended as follows:
Conclusion of Law 5. Page 31.

“A person who violates any Board rule adopted under chapter 503 of the Texas
Transportation Code is subject to a civil penalty of not less than $50 or more than $1,000.
Tex. Transp. Code § 503.095.”

So that Conclusion of Law 5 reads:

“A person who violates this chapter or a rule adopted under this chapter is subject to a
civil penalty of not less than $50 or more than $1,000. Tex. Transp. Code § 503.095(a).
Each act in violation of chapter 503 of the Texas Transportation Code and each day of a
continuing violation is a separate violation. Tex. Transp. Code § 503.095(b).”

B. Petitioner requests that the ALJ adopt the following Conclusion of Law, related to

cancellation of a Dealer’s GDN for failing to maintain qualifications of their license. In this

25 Proposal for Decision, Whaley Boy Inc, pg. 30.
26 Proposal for Decision, Whaley Boy Inc, pg. 31.
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case, Respondent’s failure to maintain premises requirements are the basic qualifications
contemplated by this section of the Code?’, and therefore Petitioner requests the inclusion of the
following as a separate Conclusion of Law:

“a dealer’s general distinguishing number (GDN) may be cancelled if the dealer fails to

maintain the basic qualifications for a general distinguishing number?®.”

Similarly, this provision also allows cancellation of a dealer’s license when a dealer
misuses or allows another to misuse a temporary tag authorized under this chapter®. This
conclusion of law is directly related to the allegations in this case and addresses the action that
the Board may take, to include revocation of the dealer’s license based on the substantiated
allegations in this case. Therefore, Petitioner requests the inclusion of the following provision of
the Code, after Conclusion of Law 5.

Pg. 31.
“The Board may impose a civil penalty not to exceed $10,000 for each violation of Texas
Transportation Code section 503.038(a) (addressing certain violations related to the

GDN) or chapter 2301 of the Texas Occupations Code or rule adopted under that chapter.

Tex. Occ. Code § 2301.801(a). Each act of violation and each day a violation continues is

a separate violation®!.”

D. Petitioner requests the addition of a conclusion of law that directly acknowledges the
misuse of buyer’s temporary tags in this case. Petitioner requests the following Conclusion of
Law be added after Conclusion of Law 9:

Conclusion of Law 9. Pg. 32.
“Respondent misused buyer’s temporary tags or failed to comply with the requirements

for issuance or recordkeeping of the buyer’s temporary tags during the period of May 1,
2022 through April 30, 2023, by issuing 174 buyer’s temporary tags without

27 Texas Transportation Code section 503.038(a)(7).
BId.

29 Texas Transportation Code section 503.038(a)(12).
30 Proposal for Decision, Whaley Boy Inc, pg. 31.

31 Texas Transportation Code section 503.038(a)(12).
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corresponding vehicle sales. 43 TEX. ADMIN. CODE §§ 215.151, 215.152, 215.153 and
215.155.”

C. Petitioner requests Conclusion of Law 1132 be modified to include a penalty of revocation
for the premises violations. For the foregoing reasons outlined previously, Petitioner requests
the following changes:

Conclusion of Law 11. Pg. 32.
“Respondent should not be assessed a penalty for its failure to comply with certain
Department premise requirements. Tex. Transp. Code §§ 503.032, .095(a); 43 Tex.

Admin. Code § 215.140.”

So that Conclusion of Law 11 reads:

“Respondent license should be canceled or revoked for failing to maintain an established
and permanent place of business.” Tex. Transp. Code §§ 503.038(a)(7) and (12); Tex.
Occ. Code § 2301.651(a)(1), (3), and (5).

VI. PROPOSED CORRECTIONS FOR CLERICAL ERRORS

A. Petitioner requests a correction of the date for issuance of the temporary tag to the 2010
Hyundai.*® The date should be corrected from August 8, 2022 to August 18, 2022, and should
be changed from:

Page 1334

...“to Maggie Sanders since March 6, 2018, and that Respondent issued Ms. Sanders an
E-Tag for the vehicle years later on August 8, 2022.”

Amended to read:

... to Maggie Sanders since March 6, 2018, and that Respondent issued Ms. Sanders an
E-Tag for the vehicle years later on August 18, 2022...”

32 Proposal for Decision, Whaley Boy Inc, pg. 32.

33 See Notice of Department Decision, dated November 30, 2023, pg. 2 (allegation 2); See also Petitioner’s Exhibit
10, pg. 2.

34 Proposal for Decision, Whaley Boy Inc, pg. 13.
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B. Petitioner requests a correction of the name reference in the RTS Report for the 2011
Cadillac for the buyer’s temporary tag issued Septe