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AGENDA 
CONTESTED CASE RULE SUBCOMMITTEE MEETING 

TEXAS DEPARTMENT OF MOTOR VEHICLES 
PURSUANT TO GOVERNOR'S MARCH 16, 2020, TEMPORARY SUSPENSION OF

CERTAIN OPEN MEETING PROVISIONS** 
TUESDAY, JANUARY 19, 2021 

1:00 P.M. 

THIS MEETING WILL BE HELD REMOTELY VIA TELEPHONE CONFERENCE 
CALL* 

Instructions for accessing the meeting via Webex:  
https://txdmv.webex.com/txdmv/onstage/g.php?MTID=e67bfc12db65053ac28fe7282c01c1f15 
Phone number for accessing the meeting via phone:  
United States Toll Free: 1-844-740-1264 
Event number/Access code: 177 799 3852 
Event Password: 121820 

You are solely responsible for your system and the installation and use of Webex 
software. 

Link to January 19, 2021, TxDMV Contested Case Rule Subcommittee Documents: 
https://www.txdmv.gov/about-us/txdmv-board-meetings  

*The public can listen to the meeting via the Webex link or the toll-free number listed
above. If you have any technical questions about accessing the meeting, please send
an email to Board.Tech.Help@txdmv.gov.

**Action by Governor Greg Abbott pursuant to Texas Government Code Section 
418.016 
https://gov.texas.gov/news/post/governor-abbott-allows-virtual-and-telephonic-open-
meetings-to-maintain-government-transparency 

All agenda items are subject to possible discussion, questions, consideration, and 
action by the Contested Case Rule Subcommittee of the Board of the Texas 
Department of Motor Vehicles (Committee). Agenda item numbers are assigned for 
ease of reference only and do not necessarily reflect the order of their consideration by 
the Committee. The Committee reserves the right to discuss any items in executive 
session where authorized by the Open Meetings Act. A quorum of the Board of the 
Texas Department of Motor Vehicles (Board) may be present at this meeting for 
information-gathering and discussion. However, Board members who are not 
Committee members will not vote on any Committee agenda items, nor will any Board 
action be taken. 

1. Roll Call and Establishment of Quorum
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2. Pledges of Allegiance - U.S. and Texas  
 

 Consideration and Possible Recommendation for Action to Full Board - Rule  
 Adoption: 

3. Chapter 206, Management - Tracey Beaver and Aline Aucoin 
 Amendments, §206.22 
 Chapter 215, Motor Vehicle Distribution 
 Amendments, §215.22 and §215.55 
 New, §§215.59 - 215.63 
 (Relating to SB 604, new Occupations Code §2301.709(d), contested cases; and 
 a petition for rulemaking) 
 (Informal Working Draft and Request for Informal Comments on Rules Relating 
 to Contested Cases; and Petition for Rulemaking - Published on TxDMV website 
 April 3, 2020 to May 4, 2020) 
 (Proposal Published - August 21, 2020 - 45 TexReg 5866) 
 (Review by Office of the Governor, Regulatory Compliance Division; submission 
 August 24, 2020; comment period closed September 25, 2020; determination letter 
 issued November 16, 2020) 
 
CLOSED SESSION 
4. The Committee may enter into closed session under one or more of the 
 following provisions of the Open Meetings Act, Government Code Chapter  
 551: 

 Section 551.071 - Consultation with and advice from legal counsel regarding: 
- pending or contemplated litigation, or a settlement offer; 
- a matter in which the duty of the attorney to the government body under the 

Texas Disciplinary Rules of Professional Conduct of the State Bar of Texas 
clearly conflicts with Government Code, Chapter 551; or 

- any item on this agenda. 
 

 Section 551.074 - Personnel matters. 
- Discussion relating to the appointment, employment, evaluation, 

reassignment, duties, discipline, and dismissal of personnel. 
 

 Section 551.076 - Deliberation Regarding Security Devices or Security Audits; 
Closed Meeting. 
- the deployment, or specific occasions for implementation, of security 

personnel or devices; or 
- a security audit. 
 

 Section 551.089 - Deliberation Regarding Security Devices or Security Audits; 
Closed Meeting. 
- security assessments or deployments relating to information resources 

technology; 
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- network security information as described by Government Code Section 
2059.055(b); or 

- the deployment, or specific occasions for implementation, of security 
personnel, critical infrastructure, or security devices. 

 
5. Action Items from Closed Session 
 
6. Public Comment 
 
7. Adjournment 
The Committee will allow an open comment period to receive public comment on any 
agenda item or other matter that is under the jurisdiction of the Committee.  No action 
will be taken on matters that are not part of the agenda for the meeting.  For subjects 
that are not otherwise part of the agenda for the meeting, Committee members may 
respond in accordance with Government Code Section 551.042 and consider the 
feasibility of placing the matter on the agenda for a future meeting. 
 
If you want to comment on any agenda item (including an open comment under Item 
#6), you must send an email to GCO_General@txdmv.gov or call (512) 465-5665 with 
one of the following prior to the agenda item being taken up by the Committee: 
 
 1. a completed registration form (available on the TxDMV webpage for the Board 
and other public meetings: https://www.txdmv.gov/about-us/txdmv-board-meetings); or  
 2. the following information: 
  a. the agenda item you wish to comment on; 
  b. your name; 
  c.  your address (optional), including your city, state, and zip code; and 
  d. who you are representing. 
 
You must wait for the chairman to call on you before you verbally make your comment 
via the link or the toll-free number listed above. Each speaker will be limited to three 
minutes, and time allotted to one speaker may not be reassigned to another speaker. 
 
Agenda items may be presented by the named presenters or other TxDMV staff. 
 
Any individual with a disability who plans to attend this meeting and requires auxiliary 
aids or services should notify the department as far in advance as possible, but no less 
than two days in advance, so that appropriate arrangements can be made. Contact 
David Richards by telephone at (512) 465-1423. 
 
I certify that I have reviewed this document and that it conforms to all applicable  
Texas Register filing requirements. 
 
CERTIFYING OFFICIAL: Tracey Beaver, General Counsel, (512) 465-5665. 
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Board Meeting Date:  1/19/2021    
  ACTION ITEM 

To:  Contested Case Rule Subcommittee, Texas Department of Motor Vehicles Board 

From:  Tracey Beaver, General Counsel 

Agenda Item:  3 

Subject:  Chapter 206, Management, Amendments, §206.22;  

Chapter 215, Motor Vehicle Distribution, Amendments, §215.22 and §215.55; New, §§215.59 ‐ 215.63 

(Relating to SB 604, new Occupations Code §2301.709(d), contested cases; and a petition for 

rulemaking) 

RECOMMENDATION 

Recommend to the full board to publish the adopted amendments and new sections in the Texas Register. 

PURPOSE AND EXECUTIVE SUMMARY 

The proposed amendments and new sections implement Senate Bill 604, 86th Legislature, Regular Session (2019), 

which added subsection (d) to Occupations Code §2301.709. The amendments also respond, in part, to a petition for 

rulemaking. The amendments and new sections establish standards for the board’s review of a contested case and 

specify the role of division personnel in managing contested cases before a person delegated power from the board 

under Occupations Code §2301.154.  

Staff modified the draft language in response to the Sunset Advisory Commission’s TxDMV compliance report and 

comments and questions regarding these contested case rules during their hearing on January 13, 2021. The hearing 

included discussion on the status of the department’s implementation of the 2019 Sunset Advisory Commission 

(Commission) Recommendations. The Commission stated in the compliance report that the proposed contested case 
rules do not sufficiently address the problems identified in the Sunset report and do not ensure that current and future 
board members and parties appropriately limit discussions regarding contested cases. The department needs to comply 
with the 2019 Commission Recommendations.

FINANCIAL IMPACT 

There will be no fiscal implications related to the proposed amendments and new sections. 

BACKGROUND AND DISCUSSION 

The proposed amendments and new sections include language: 

 specifying the deadline for the parties to a contested case to request to make an oral presentation;

 prohibiting the parties from submitting any written materials or evidence to the board;

 specifying that parties to a contested case are allotted 15 minutes to make an oral presentation to the board,

and prohibiting the parties from making rebuttals and closing arguments;
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 specifying the role of division personnel in managing contested cases before the board or a person delegated 

power from the board under Occupations Code §2301.154, including advising on procedural matters;  

 specifying appropriate conduct and discussion by the board regarding proposals for decision issued by 

administrative law judges; 

 setting forth clear expectations limiting arguments and discussion under Occupations Code §2301.709(b) to 

evidence in the record of the contested case hearing held by the SOAH administrative law judge; 

 clarifying the prohibited communications, which are called ex parte communications;  

 setting forth and clarifying circumstances to distinguish between using industry expertise and representing or 

advocating for an industry when reviewing a case under Occupations Code §2301, Subchapter O, Hearings 

Procedures; and 

 responding, in part, to the petition for rulemaking. 

The petition for rulemaking requested the department to make the following amendments to 43 TAC §206.22 regarding 

contested cases that are presented to the board for a final decision:  

1. granting each party to a contested case a minimum of 20 minutes to make a presentation to the board, 

including time spent presenting a rebuttal and excluding time spent responding to questions; 

2. only authorizing the board members and the executive director to question any person making a presentation 

to the board; 

3. prohibiting any presentations, board discussions, and final decision from including or being based on 

information that is not in the administrative record from the State Office of Administrative Hearings (SOAH); 

and authorizing department staff to advise the board on the interpretation and application of any statute, 

regulation, or department procedure, but prohibiting department staff from recommending a final decision to 

the board.   

COMMENTS  

On April 3, 2020, the department posted on its website an informal draft of the amendments and new sections for 

public comment. The department made changes to the rule text in response to the informal comments and published 

the proposed text in the Texas Register for comment on August 21, 2020.  

The comment period closed on September 21, 2020. The department received eight written comments from an 

individual; Cardwell, Hart & Bennett, LLP; Barack Ferrazzano Kirschbaum & Nagelberg LLP; Coffey & Alaniz, PLLC 

(submitted separate comments for §206.22 and Chapter 215); the Texas Automobile Dealers Association (TADA); 

Padfield & Stout, LLP; and Shackelford, Bowen, McKinley & Norton, LLP. Some of these same commenters submitted 

additional comments in a letter dated January 7, 2021, after learning that the Contested Case Rules Subcommittee was 

scheduled to meet on January 19, 2021.  

The department made changes to the rule text in response to the comments and in response to the Commission’s 

comments and questions at the Commission’s hearing on January 13, 2021. 
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TITLE 43. TRANSPORTATION Adopted Section 
Part 10. Texas Department of Motor Vehicles  
Chapter 206 - Management  
 

12/190/210  Exhibit A 

ADOPTION OF 1 

SUBCHAPTER B. PUBLIC MEETINGS AND HEARINGS 2 

43 TAC §206.22 3 

 4 

TEXT.  5 

SUBCHAPTER B. PUBLIC MEETINGS AND HEARINGS 6 

43 TAC §206.22 7 

§206.22. Public Access to Board Meetings. 8 

 (a) Posted agenda items. A person may speak before the board on any matter on a posted agenda 9 

by submitting a request, in a form and manner as prescribed by the department, prior to the matter being 10 

taken up by the board. A person speaking before the board on an agenda item will be allowed an 11 

opportunity to speak:  12 

  (1) prior to a vote by the board on the item; and  13 

  (2) for a maximum of three minutes, except as provided in subsections [subsection] (d)(6), 14 

(e), and (f) of this section.  15 

 (b) Open comment period.  16 

  (1) At the conclusion of the posted agenda of each regular business meeting, the board 17 

shall allow an open comment period, not to exceed one hour, to receive public comment on any other 18 

matter that is under the jurisdiction of the board.  19 

  (2) A person desiring to appear under this subsection shall complete a registration form, 20 

as provided by the department, prior to the beginning of the open comment period.  21 
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  (3) Except as provided in subsections [subsection] (d)(6) and (e) of this section, each 1 

person shall be allowed to speak for a maximum of three minutes for each presentation in the order in 2 

which the speaker is registered.  3 

 (c) Disability accommodation. Persons with disabilities, who have special communication or 4 

accommodation needs and who plan to attend a meeting, may contact the department in Austin to 5 

request auxiliary aids or services. Requests shall be made at least two days before a meeting. The 6 

department shall make every reasonable effort to accommodate these needs. 7 

 (d) Conduct and decorum. The board shall receive public input as authorized by this section, 8 

subject to the following guidelines. 9 

  (1) Questioning of those making presentations shall be reserved to board members and 10 

the department's administrative staff. 11 

  (2) Organizations, associations, or groups are encouraged to present their commonly held 12 

views, and same or similar comments, through a representative member where possible. 13 

  (3) Presentations shall remain pertinent to the issue being discussed. 14 

  (4) A person who disrupts a meeting shall leave the meeting room and the premises if 15 

ordered to do so by the chair. 16 

  (5) Time allotted to one speaker may not be reassigned to another speaker. 17 

  (6) The time allotted for presentations or comments under this section may be increased 18 

or decreased by the chair, or in the chair's absence, the vice chair, as may be appropriate to assure 19 

opportunity for the maximum number of persons to appear. 20 

 (e) Waiver. Subject to the approval of the chair, a requirement of this section may be waived in 21 

the public interest if necessary for the performance of the responsibilities of the board or the department. 22 
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 (f) Contested Cases. The parties to a contested case under review by the board will be allowed an 1 

opportunity to provide an oral presentationargument to the board, subject to the following limitations 2 

and conditions. 3 

  (1) Each party shall be allowed a maximum of 1520 minutes for their oralinitial 4 

presentation. 5 

  (2) No party is allowed to provide a rebuttal or a closing statement.Each party shall be 6 

allowed a maximum of 5 minutes for rebuttal and any closing statement. 7 

  (3) Any party that is intervening in support of another party shall share that party's time; 8 

however, this provision is limited to intervenors of record from the State Office of Administrative 9 

Hearings’ proceeding. 10 

  (4) Time spent by a party responding to any board questions is not counted against their 11 

time. 12 

  (5) Time spent objecting when another party allegedly attempts to make arguments or 13 

discuss evidence that is not contained in the State Office of Administrative Hearings' administrative record 14 

is not counted against the objecting party's time. 15 

(6) The board chairman is authorized to grant each party additional time. 16 

  (7) A party must timely comply with the requirements of §215.59 of this 17 

title (relating to Request for Oral Argument) before it is authorized to provide oral argument to the board. 18 

CERTIFICATION.  The agency certifies that legal counsel has reviewed the proposal and found it to be  19 

within the state agency's legal authority to adopt. 20 

 Issued at Austin, Texas, on MM DD, YYYY. 21 

             22 
         Tracey Beaver, General 23 
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Part 10. Texas Department of Motor Vehicles   
Chapter 215 ‐ Motor Vehicle Distribution 
 

12/190/210    Exhibit A 

ADOPTION OF 1 

SUBCHAPTER B. ADJUDICATIVE PRACTICE AND PROCEDURE 2 

43 TAC §215.22 and §215.55 3 

SUBCHAPTER B. ADJUDICATIVE PRACTICE AND PROCEDURE 4 

§§215.59 ‐ 215.63 5 

 6 

TEXT. 7 

SUBCHAPTER B. ADJUDICATIVE PRACTICE AND PROCEDURE 8 

43 TAC §215.22 and §215.55 9 

§215.22. Prohibited Communications. 10 

  (a) No person, party, attorney of record, or authorized representative in any contested case shall 11 

engage in, [make,] directly or indirectly, any ex parte communication, in violation of Government Code, 12 

§2001.061, concerning the [merits of the] contested case with [to] the board or hearing officer assigned 13 

to render a decision or make findings of fact and conclusions of law in a contested case. 14 

  (b) Except as prohibited by Government Code §2001.061, department staff may advise the board, 15 

the hearing officer, and a person delegated power from the board under Occupations Code §2301.154 16 

regarding  the  contested  case  and  any  procedural matters.  However,  the  department  staff  shall  not 17 

recommend a final decision to the board unless the department is a party to the contested case. 18 

  (c) [(b)] Violations of this section shall be promptly reported to the hearing officer, as applicable, 19 

and the general counsel of the department. The general counsel shall ensure that a copy or summary of 20 

the ex parte communication is included with the record of the contested case and that a copy is forwarded 21 

to all parties or their authorized representatives. The general counsel may take any other appropriate 22 

action otherwise provided by law. 23 
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 1 

§215.55. Final Decision. 2 

  (a) Except as provided by §215.58 of this title (relating to Delegation of Final Order Authority), the 3 

[The] board has final order authority in a contested case initiated by a complaint filed before January 1, 4 

2014, under Occupations Code, §2301.204 or §§2301.601 ‐ 2301.613. 5 

  (b) The hearings examiner has final order authority in a contested case filed on or after January 1, 6 

2014, under Occupations Code, §2301.204 or §§2301.601 ‐ 2301.613. 7 

  (c) Except as provided by subsections (a) and (b) of this section and §215.58 of this title, the board 8 

has  final  order  authority  in  a  contested  case  filed  under Occupations  Code,  Chapter  2301  or  under 9 

Transportation Code, Chapter 503. 10 

  (d) An order shall be deemed final and binding on all parties and all administrative remedies are 11 

deemed  to  be  exhausted  as  of  the  effective  date,  unless  a motion  for  rehearing  is  filed  with  the 12 

appropriate authority as provided by law. 13 

SUBCHAPTER B. ADJUDICATIVE PRACTICE AND PROCEDURE 14 

§§215.59 ‐ §215.62 15 

§215.59. Request for Oral PresentationArgument. 16 

  (a) At least 30 days prior to the date of a proposed board meeting during which the board may 17 

review a contested case, department staff shall notify the parties regarding the opportunity to attend and 18 

provide  an  oral  presentationargument  concerning  a  proposal  for  decision  before  the  board.  The 19 

department will deliver notice in accordance with §215.30 of this title (relating to Filing of Documents), 20 

using the last known address that the parties provided to the department. 21 

  (b) If a party wants to provide an oral presentation argument at the board meeting, it must submit 22 

a written  request  for  an oral presentationargument  to  the  department's  contact  listed  in  the notice 23 
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provided under subsection (a) of this section and copy all other parties in accordance with §215.49 of this 1 

title (relating to Service of Pleadings, Petitions, Briefs, and Other Documents) at least 14 days prior to the 2 

date of the board meeting at which the party's contested case will be considered. 3 

 4 

(c)  If  there  is more  than one other party who was not adversely affected by  the proposal  for 5 

decision, such parties may agree on the order of their presentations in lieu of the order prescribed under 6 

§215.62(c) of this title (relating to Order of Presentations to the Board for Review of a Contested Case). If 7 

the parties who were not  adversely  affected by  the proposal  for decision do not  timely provide  the 8 

department and the other parties with notice under subsection (b) of this section regarding their agreed 9 

order of presentation, their order of presentation will be determined under §215.62(c) of this title. 10 

  (d) If a party timely submits a written request for an oral presentationargument, that party may 11 

makepresent an oral presentationargument at the board meeting. If a party fails to timely submit a written 12 

request  for  an  oral  presentationargument,  that  party  shall  not  make  anpresent  oral 13 

presentationargument at the board meeting.  14 

 15 

§215.60. Written Materials and EvidencePresentation Aids. The parties are prohibited  from providing 16 

written materials, including any photographs or evidence, to the board. The department will provide the 17 

board with access to the SOAH administrative record. 18 

  (a) If a party wants to provide a presentation aid to the board, it must provide the presentation 19 

aid to the department and all other parties in accordance with §215.30 of this title (relating to Filing of 20 

Documents)  and  §215.49  of  this  title  (relating  to  Service  of  Pleadings,  Petitions,  Briefs,  and  Other 21 

Documents) at least 21 days prior to the date of the board meeting. If a party wants to provide a rebuttal 22 

presentation aid to the board,  it must provide the rebuttal presentation aid to the department and all 23 
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other parties in accordance with §215.30 of this title and §215.49 of this title at least 14 days prior to the 1 

date of the board meeting. If a party fails to timely provide a presentation aid to the department or any 2 

other party, the department shall not provide the presentation aid to the board and the party shall not 3 

provide the presentation aid to the board at the board meeting. A party may submit presentation aids to 4 

the board in accordance with this section, regardless of whether the party requests oral argument. 5 

  (b) For the purposes of this section, presentation aids are defined as written materials, such as a 6 

document, chart, or presentation slides, which contain a party's arguments and discussion of evidence, 7 

laws, and rules regarding the contested case. Presentation aids shall be limited to evidence contained in 8 

the SOAH administrative  record and consistent with  the scope of  the board's authority  to  take action 9 

under Government Code §2001.058(e) and Occupations Code, Chapter 2301. However, any party may 10 

argue that the board should remand the case to SOAH. 11 

  (c) All information in the presentation aids shall include a cite to the SOAH administrative record 12 

on all points to specifically identify where such information is located in the administrative record.  13 

  (d) Presentation aids shall be single‐sided, double‐spaced, 8.5  inches by 11  inches, and at  least 14 

12‐point  type.  Initial presentation  aids  are  limited  to eight pages,  and  rebuttal presentation  aids  are 15 

limited to two pages for a total of ten pages, except as stated otherwise in this section. Cover pages that 16 

only contain the case number, the style of the case, the date of the board meeting, the name of the party 17 

submitting the presentation aides, and the names of the attorneys or representatives for the parties are 18 

excluded from the page limit.  19 

  (e) The board chairman  is authorized to  increase the page  limits for presentation aids for each 20 

party.  If the board chairman authorizes an  increase  in the page  limits, the department shall notify the 21 

parties under §215.59(a) of this title (relating to Request for Oral Argument). 22 
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  (f) If a party provides the department with a presentation aid that contains more pages than the 1 

maximum allowed, the department shall not provide the presentation aid to the board and the party shall 2 

not provide the presentation aid to the board at the board meeting. 3 

 4 

§215.61. Limiting Oral PresentationArguments and Discussion to Evidence in the Administrative Record. 5 

  (a)  The  parties  to  a  contested  case  under  review  by  the  board  shall  limit  their  oral 6 

presentationarguments  and discussion  to evidence  in  the  SOAH  administrative  record,  and  their oral 7 

presentationarguments and discussion shall be consistent with the scope of the board's authority to take 8 

action under Government Code §2001.058(e) and Occupations Code, Chapter 2301. However, any party 9 

may argue that the board should remand the case to SOAH. 10 

  (b) Each party  is responsible for objecting when another party attempts to make arguments or 11 

engage in discussion regarding evidence that is not contained in the SOAH administrative record.  12 

 13 

§215.62. Order of Presentations to the Board for Review of a Contested Case. 14 

  (a) The department's staff will present the procedural history and summary of the contested case.  15 

  (b) The party that is adversely affected has the opportunity to make its oral initial presentation 16 

first. However,  the  board  chairman  is  authorized  to  determine  the  order  of  each  party's  oral  initial 17 

presentation in the event of the following: 18 

    (1) it is not clear which party is adversely affected; 19 

    (2) it appears as though more than one party is adversely affected; or  20 

    (3) different parties are adversely affected by different portions of  the contested case 21 

under review. 22 
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(c) The other party or parties who were not adversely affected then have an opportunity to make 1 

their oral initial presentation. If there is more than one other party, each party will have an opportunity 2 

to  respond  in  alphabetical  order  based  on  the  name  of  the  party  in  the  pleadings  in  the  SOAH 3 

administrative record, except as stated otherwise in §215.59(c) of this title (relating to Request for Oral 4 

PresentationArgument). 5 

(d) After each party makes its initial presentation, each party then has an opportunity to provide6 

a rebuttal and closing statement in the same order as the initial presentations. 7 

(e) A party must timely comply with the requirements of §215.59 of this title before the party is8 

authorized to provide an oral presentation argument to the board. 9 

(ef) Each party is limited to the time allotted under §206.22 of this title (relating to Public Access 10 

to Board Meetings).   11 

12 

§215.63. Board Conduct and Discussion When Reviewing a Contested Case.13 

(a) The board shall conduct its review of a contested case in compliance with Government Code14 

Chapter 2001 and Occupations Code, Chapter 2301, including the limitations on changing a finding of fact 15 

or conclusion of law made by the administrative law judge at SOAH, and the prohibition on considering 16 

evidence outside of the SOAH administrative record. 17 

(b) Board members may question any party or the department on any matter that is relevant to18 

the proposal  for decision or  the evidence contained  in  the SOAH administrative  record; however, any 19 

questions shall be consistent with the scope of the board's authority to take action under Government 20 

Code §2001.058(e) and Occupations Code, Chapter 2301; any questions must be  limited  to evidence 21 

contained in the SOAH administrative record; the communication must comply with §215.22 of this title 22 

(relating  to Prohibited Communications).  In addition, board members are authorized  to ask questions 23 
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regarding arguments or a request to remand the case to SOAH, including a remand to SOAH for further 1 

consideration of the evidence. 2 

  (c) Board members may use their industry expertise to help them understand the case and make 3 

effective decisions, consistent with the scope of the board's authority to take action under Government 4 

Code §2001.058(e) and Occupations Code, Chapter 2301. However, board members are not advocates for 5 

a particular  industry. Board members are public  servants who  take an oath  to preserve, protect, and 6 

defend the Constitution and laws of the United States and Texas. 7 

CERTIFICATION. The agency certifies  that  legal counsel has  reviewed  the proposal and  found  it  to be 8 

within the state agency's legal authority to adopt. 9 

  Issued at Austin, Texas, on MM DD, YYYY. 10 

                  __________________________ 11 
                  Tracey Beaver, General Counsel 12 
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Informal Contested Case Rules 

Presented at 

April 2, 2020 TxDMV Board Meeting 
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Page 1 of 2 

Board Meeting Date:  4/2/2020    
  ACTION ITEM 

To: Texas Department of Motor Vehicles Board 
From: Tracey Beaver, General Counsel 
Agenda Item: 5 
Subject: Informal Working Draft Rules under Title 43, Texas Administrative Code, Chapter 215, Motor Vehicle 

Distribution 
Amendments, §215.22 and §215.55 
New, §§215.59 - 215.62 
(Relating to SB 604, new Occupations Code §2301.709(d), contested cases; and a  petition for rulemaking) 

RECOMMENDATION 
Approval to post the informal working draft of rules (informal working draft) on the Texas Department of Motor 
Vehicle’s website for public comment. 

PURPOSE AND EXECUTIVE SUMMARY 
The department prepared an informal working draft of rules to establish standards for reviewing a case under new 
Occupations Code §2301.709(d). In addition, the informal working draft responds, in part, to a petition for rulemaking 
submitted by Mr. William Crocker.  

The intended purpose of the informal working draft is to gather informal comments and is not a formal publication for 
rulemaking. The department may hold meetings with stakeholders and the public after the end of the informal comment 
period. 

FINANCIAL IMPACT 
There will be no fiscal implications related to the informal working draft. 

BACKGROUND AND DISCUSSION 
The informal working draft of amendments and new sections includes language: 

• specifying the role of division personnel in managing contested cases before the board or a person delegated
power from the board under Occupations Code §2301.154, including advising on procedural matters;

• specifying appropriate conduct and discussion by the board or a person delegated power from the board under
Occupations Code §2301.154 regarding proposals for decision issued by administrative law judges;

• setting forth clear expectations limiting arguments and discussion under Occupations Code §2301.709(b) to
evidence in the record of the contested case hearing held by the administrative law judge;

• clarifying the prohibited communications, which are called ex parte communications;
• setting forth and clarifying circumstances to distinguish between using industry expertise and representing or

advocating for an industry when reviewing a case under Occupations Code §2301, Subchapter O, Hearings
Procedures; and
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• responding, in part, to the petition for rulemaking by specifying the role of department staff on contested cases
that go before the board; and limiting presentations, board discussions, and the final decision to evidence in the
administrative record from the State Office of Administrative Hearings (SOAH).

Mr. Crocker submitted the attached petition for rulemaking in which he requested the department to make the 
following amendments to 43 TAC §206.22 regarding contested cases that are presented to the board for a final decision: 

1. granting each party to a contested case a minimum of 20 minutes to make a presentation to the board,
including time spent presenting a rebuttal and excluding time spent responding to questions;

2. only authorizing the board members and the executive director to question any person making a presentation
to the board;

3. prohibiting any presentations, board discussions, and final decision from including or being based on
information that is not in the administrative record from SOAH; and

4. authorizing department staff to advise the board on the interpretation and application of any statute,
regulation, or department procedure, but prohibiting department staff from recommending a final decision to
the board.

The department does not recommend giving each party to a contested case a minimum of 20 minutes to make a 
presentation to the board as requested in item #1. The Sunset Advisory Commission’s Staff Report with Final Results 
stated that the board should not retry or relitigate the case. Also, contested cases vary in complexity, and the parties to 
a contested case do not always need 20 minutes to present their case. Section 206.22(e) currently gives the board 
chairman the authority to waive the general rule, which limits each party to three minutes to present their case. This 
current authority gives the board chairman the flexibility to vary the time allowed by the parties, depending on each 
contested case.  

The department does not recommend a rule that only authorizes the board members and the executive director to 
question any person making a presentation, as requested in item #2, because it is not necessary. The department’s 
informal working draft includes the changes in item #3 in new §215.60 and new §215.62 to limit presentations, 
discussions, and the final decision to information contained in the administrative record from SOAH. 

The department does not recommend a rule that prohibits staff from recommending a final decision to the board in 
cases in which the department is a party to the case, as requested in item #4. The informal working draft grants part of 
the request by stating in new §215.59 that department staff shall not recommend a final decision unless the department 
is a party to the contested case.  

The informal comment period will close 30 days after posting the informal working draft on the department’s website. 
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Informal Working Draft and Request for Informal Comments on Rules Relating to Contested Cases; 
and Petition for Rulemaking 

Texas Administrative Code, Title 43, Chapter 215, Subchapter B, §215.22 and §215.55; §§215.59 - 215.62 

________________________________________________________________________________ 

The Texas Department of Motor Vehicles (department) prepared an informal working draft of rules to 
establish standards for reviewing a case under new Occupations Code §2301.709(d). In addition, the 
informal working draft responds, in part, to a petition for rulemaking submitted by Mr. William Crocker. 

The informal draft makes amendments to §215.22, clarifying the prohibited communications, which are 
called ex parte communications. 

The informal draft makes amendments to §215.55 because the board previously delegated certain final 
order authority under §215.58 of this title (relating to Delegation of Final Order Authority). 

The remainder of the informal working draft establishes standards for reviewing a case under new 
Occupations Code §2301.709(d) and grants part of the petition for rulemaking by specifying the role of 
the department’s staff in managing the board’s review of contested cases, limiting arguments and 
discussion to evidence that is in the administrative record from the State Office of Administrative 
Hearings, specifying the order of presentations to the board for the review of a contested case, and 
specifying board conduct and discussion when it reviews a contested case. 

This informal draft rule posting is intended to gather informal comments and is not a formal publication 
for rulemaking.  The department may hold meetings with stakeholders and the public after the end of 
the comment period for the informal draft. 

The comment period will close 30 days after posting the informal draft on the department’s website.  
Submit your comments to Tracey Beaver, General Counsel, at rules@txdmv.gov. 

For more information, please contact the Office of General Counsel at 512-465-5665. 
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TITLE 43. TRANSPORTATION Informal Working Draft 
Part 10. Texas Department of Motor Vehicles  
Chapter215 - Motor Vehicle Distribution 
 

1 

 

 1 

 2 

SUBCHAPTER B. ADJUDICATIVE PRACTICE AND PROCEDURE 3 

43 TAC §215.22 and §215.55 4 

 5 

TEXT 6 

Prohibited Communications 7 

43 TAC §215.22 8 

§215.22. Prohibited Communications. 9 

 (a) No party, attorney of record, or authorized representative in any contested case shall engage 10 

in, [make,] directly or indirectly, any ex parte communication, in violation of Government Code, 11 

§2001.061, concerning the [merits of the] contested case with [to] the board or hearing officer assigned 12 

to render a decision or make findings of fact and conclusions of law in a contested case.  13 

 (b) Violations of this section shall be promptly reported to the hearing officer, as applicable, and 14 

the general counsel of the department. The general counsel shall ensure that a copy or summary of the 15 

ex parte communication is included with the record of the contested case and that a copy is forwarded to 16 

all parties or their authorized representatives. The general counsel may take any other appropriate action 17 

otherwise provided by law.  18 

 19 

 20 

 21 

 22 

 23 
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SUBCHAPTER B. ADJUDICATIVE PRACTICE AND PROCEDURE 1 

Final Decision 2 

43 TAC §215.55 3 

§215.55. Final Decision. 4 

(a) Except as provided by §215.58 of this title (relating to Delegation of Final Order Authority), the 5 

[The] board has final order authority in a contested case initiated by a complaint filed before January 1, 6 

2014, under Occupations Code, §2301.204 or §§2301.601 - 2301.613.  7 

 (b) The hearings examiner has final order authority in a contested case filed on or after January 1, 8 

2014, under Occupations Code, §2301.204 or §§2301.601 - 2301.613.  9 

 (c) Except as provided by subsections (a) and (b) of this section and §215.58, the board has final 10 

order authority in a contested case filed under Occupations Code, Chapter 2301 or under Transportation 11 

Code, Chapter 503.  12 

 (d) An order shall be deemed final and binding on all parties and all administrative remedies are 13 

deemed to be exhausted as of the effective date, unless a motion for rehearing is filed with the 14 

appropriate authority as provided by law.  15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 
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3 

SUBCHAPTER B. ADJUDICATIVE PRACTICE AND PROCEDURE 1 

43 TAC §215.59 - §215.62 2 

3 

TEXT 4 

5 

Role of Department Staff in Managing Board’s Review of Contested Cases 6 

43 TAC §215.59 7 

8 

§215.59 Role of Department Staff in Managing Board’s Review of Contested Cases.9 

(a) At least two weeks prior to a board meeting during which the board will review a contested10 

case, department staff will notify the parties regarding the opportunity to attend and provide oral 11 

argument. 12 

(b) Except as prohibited by Government Code §2001.061, and §215.22 of this title (relating to13 

Prohibited Communications), department staff may advise the board regarding the contested case review. 14 

However, staff shall not recommend a final decision unless the department is a party to the contested 15 

case. 16 

17 

SUBCHAPTER B. ADJUDICATIVE PRACTICE AND PROCEDURE 18 

Limiting Arguments and Discussion to Evidence in the Administrative Record 19 

43 TAC §215.60 20 

21 

§215.60 Limiting Arguments and Discussion to Evidence in the Administrative Record.22 

Contested Case Rule Subcommittee January 19, 2021 Page 29



TITLE 43. TRANSPORTATION Informal Working Draft 
Part 10. Texas Department of Motor Vehicles  
Chapter215 - Motor Vehicle Distribution 
 

4 

 

 (a) The parties to a contested case under review by the board must limit their arguments and 1 

discussion to evidence in the SOAH administrative record. 2 

 (b) Each party is responsible for objecting when another party attempts to make arguments or 3 

discuss evidence that is not contained in the SOAH administrative record.  4 

 5 

SUBCHAPTER B. ADJUDICATIVE PRACTICE AND PROCEDURE 6 

Order of Presentation to the Board for Review of a Contested Case 7 

43 TAC §215.61 8 

 9 

§215.61 Order of Presentations to the Board for Review of a Contested Case. 10 

 (a) The department’s staff will present the procedural history and summary of the contested case.  11 

(b) The party that is adversely affected has the opportunity to present its case first. 12 

(c) The other party or parties then have an opportunity to respond. If there are more than one 13 

other party, each party will have an opportunity to respond in alphabetical order based on the name of 14 

the party in the pleadings in the SOAH administrative record. 15 

(d) Each party then has an opportunity to provide a rebuttal. 16 

 17 

SUBCHAPTER B. ADJUDICATIVE PRACTICE AND PROCEDURE 18 

Board Conduct and Discussion When Reviewing a Contested Case 19 

43 TAC §215.62 20 

 21 

§215.62 Board Conduct and Discussion When Reviewing a Contested Case. 22 
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5 

 

 (a) The board will conduct its review of a contested case in compliance with Government Code 1 

Chapter 2001, including the limitations on changing a finding of fact or conclusion of law, and the 2 

prohibition on considering evidence outside of the SOAH administrative record. 3 

 (b) Board members may question any party on any matter that is relevant to the proposal for 4 

decision and evidence contained in the SOAH administrative record.   5 

(c) Board members may use their industry expertise to help them understand the case and make 6 

effective decisions. However, board members are not advocates for a particular industry. Board members 7 

are public servants who take an oath to preserve, protect, and defend the Constitution and laws of the 8 

United States and Texas.    9 
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 ON THE RECORD REPORTING 
 (512) 450-0342 

 
 
 TEXAS DEPARTMENT OF MOTOR VEHICLES 
  
 BOARD MEETING 
  
 
 
 

OPEN MEETING VIA VIDEOCONFERENCE CALL OR 
TELEPHONE CONFERENCE CALL 

PURSUANT TO GOVERNOR'S MARCH 16, 2020, TEMPORARY 
SUSPENSION OF 

CERTAIN OPEN MEETING PROVISIONS 
 
 
 
 Thursday, 

April 2, 2020 
 

 
 

BOARD MEMBERS: 
 

Guillermo "Memo" Treviño, Chair 
Charles Bacarisse, Vice Chair 
Stacey Gillman 
Brett Graham 
Tammy McRae             
John Prewitt 
Joel Richardson 
Paul Scott 
Shelley Washburn 
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ON THE RECORD REPORTING 
(512) 450-0342 

2

I N D E X 

AGENDA ITEM PAGE 

1. Roll Call and Establishment of Quorum    5  

2. Pledges of Allegiance - U.S. and Texas    8 

3. Chair's Reports    9 

4. Executive Director's Reports
A. Update on Driver Licensing Study   16 
B. COVID-19 Disaster Relief Response   10 
C. TxDMV Organizational Structure Update   18 

RULES - INFORMAL 
5. Chapter 215, Motor Vehicle Distribution   26 

Amendments, §215.22 and §215.55 
New, §§215.59 - 215.62 
(Relating to SB 604, new Occupations Code 
§2301.709(d), contested cases; and a
petition for rulemaking)

RULES - PROPOSALS 
6. Chapter 217, Vehicle Titles and Registration   32 

Amendments, §217.144 
(Relating to SB 604, new Transportation Code  
Chapter 1006, rename Automobile Burglary  
Theft Prevention Authority to Motor Vehicle  
Crime Prevention Authority) 

7. Chapter 217, Vehicle Titles and Registration   34 
Amendments, §217.11
(Relating to rescission, cancellation or
revocation by affidavit)

8. Chapter 217, Vehicle Titles and Registration   38 
New, §§217.58-217.64
Amendments, §§217.22, 217.27, 217.32, 217.38,
217.41, and 217.55
(Relating to SB 604, new Transportation
Code §§504.151 - 504.157, digital license
plates)

9. Chapter 217, Vehicle Titles and Registration   46 
Amendments, §217.182
(Relating to HB 1548, new Transportation Code
§551A.052, Registration; license plates;
incorporate legislation to add a new
transaction type)
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 (512) 450-0342 

3

 
RULES - ADOPTION 
10. Chapter 217, Vehicle Titles and Registration   48 

Amendments, §§217.3 and 217.141-217.143 
New Subchapter L, §§217.401-217.407 
(Relating to: 
-HB 1755, title and registration for  
assembled vehicles; 
-HB 3171, motor driven cycles; and 
-Transportation Code, §501.036 and §501.037,  
farm trailers, farm semitrailers, trailers, 
semitrailers, and house trailers.) 
(Proposal Published December 20, 2019 -  
44 Tex. Reg. 7866) 
(Review by the Office of the Governor,  
Regulatory Compliance Division; 
submission 12/20/19; comment period closed  
February 3, 2020) 

 
BRIEFING AND ACTION ITEMS 
11. Specialty Plate Designs   59 

A.  Auburn University - Redesign proposed  
   by My Plates under Transportation Code, 

§504.851 
B. Florida State University - Redesign  

proposed by My Plates under  
Transportation Code, §504.851 

C. Dallas Cowboys - Redesign proposed  
by My Plates under Transportation 
Code, §504.614 

 
12. Finance and Audit 

A. Delegation of Authority to the    62 
Executive Director for the Execution  
of the Co-Source Internal Audit  
Services Contract 

B. Board Approval of Capital Spending   66 
Authority for the 2019 Innovative 
Technology Deployment (ITD) Grant  
Awarded by the Federal Motor Carrier 
Safety Administration (FMCSA) 

C. Delegation of Authority to the    70 
Executive Director for the Execution  
of the Fort Worth and Waco Regional  
Service Center Commercial Property  
Lease Renewals 

 
13. Appointment of Delegee for Personnel    74 

Matters Regarding a Direct Report to 
the Board 
Appointment of a delegee regarding the  
appointment, employment, evaluation, 
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 ON THE RECORD REPORTING 
 (512) 450-0342 

4

reassignment, duties, discipline, and  
dismissal of a direct report to the board 

 
EXECUTIVE SESSION 
14. The Board may enter into closed session  none 

under one or more of the following 
provisions of the Texas Open Meetings Act,  
Government Code, Chapter 551: 
Section 551.071 
Section 551.074 
Section 551.076 
Section 551.089 

 
15. Action Items from Executive Session none 
 
16.  Public Comment  none 
 
17.  Adjournment    82 
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comments? 1 

(No response.) 2 

MR. TREVIÑO:  Great. 3 

So, Butch, welcome aboard. 4 

And, Wendy, thank you very much for stepping in 5 

and filling the gap and doing a great job.  We really 6 

appreciate your efforts. 7 

So with that, Executive Director Brewster, are 8 

you done with your report? 9 

MS. BREWSTER:  Yes, sir.  That concludes my 10 

report.  Thank you. 11 

MR. TREVIÑO:  Thank you. 12 

So I think we're headed to the next agenda 13 

item, which is regarding contested case rules under 14 

Chapter 215.  I will now turn it over to our general 15 

counsel, Tracey Beaver. 16 

MS. BEAVER:  Chairman, members, Ms. Brewster, 17 

good morning.  For the record, I am Tracey Beaver, general 18 

counsel. 19 

Today I'm presenting informal rules that 20 

address contested cases for posting to the department's 21 

website for public comment.  This informal rule is listed 22 

on your agenda as item 5, and the details of these rule 23 

changes may be found starting on page 10 of your board 24 

book. 25 
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This informal working draft implements Section 1 

2.06 of Senate Bill 604.  This section of Senate Bill 604 2 

amended the Occupations Code Section 2301.709 by adding 3 

subsection (d), that requires the Board to establish 4 

standards and rules and policies for reviewing contested 5 

cases. 6 

The Board previously adopted policies on 7 

contested cases in February of 2019.  These informal rules 8 

reflect the department's current practice that department 9 

staff will notify parties to a case at least two weeks 10 

prior to the Board meeting of the parties' opportunity to 11 

be present. 12 

The rules specify clear expectations limiting 13 

arguments and discussion to evidence in the record of the 14 

contested case hearing held by the administrative law 15 

judge.  The rules address a prohibition on ex parte 16 

communications, and the requirement that Board members may 17 

use their industry expertise to help them understand the 18 

case and make effective decisions; however, Board members 19 

are not advocates for a particular industry. 20 

Also, in this informal working draft response 21 

to a petition for rulemaking submitted by Mr. Crocker 22 

requesting in part that parties to a contested case be 23 

given 20 minutes to present.  In the past year the Board 24 

has consistently given parties to contested cases 15 25 
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minutes to present their case, including 5 minutes for 1 

rebuttal. 2 

The Board has discretion whether to allow 3 

parties to present their case.  These rules preserve the 4 

Board's discretion by not requiring a set time frame for 5 

all contested case presentations.  Contested cases vary in 6 

complexity, and the parties to a contested case do not 7 

always need the full 15 minutes to present their case. 8 

The department is requesting your approval to 9 

proceed with posting this informal working draft and 10 

recommends a 30-day informal comment period from the date 11 

of posting. 12 

Members, this concludes my remarks.  I'm happy 13 

to answer any questions the Board has on this informal 14 

rule.  Thank you. 15 

MR. TREVIÑO:  Thank you, Tracey. 16 

Does anybody have any questions for our general 17 

counsel? 18 

Member Graham. 19 

MR. GRAHAM:  Tracey, do we know who worked on 20 

these informal rules?  Were they just brought by Mr. 21 

Crocker himself, or was there a group that worked on them? 22 

MS. BEAVER:  Tracey Beaver, general counsel, 23 

for the record. 24 

There was a group of folks at the department 25 
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that worked on these rules, including the Motor Vehicle 1 

Division, Enforcement and some staff in the General 2 

Counsel's Office reviewing Mr. Crocker's petition for 3 

rulemaking, as well as the legislation that passed this 4 

prior session in order to implement that legislation. 5 

A working group of staff at the department got 6 

together to create this informal working draft, which is 7 

something that we would post on our website prior to the 8 

formal rulemaking process of proposal. 9 

MR. GRAHAM:  Okay.  Thank you. 10 

MR. TREVIÑO:  And General Counsel Beaver, a lot 11 

of these recommendations were from Sunset.  Is that 12 

correct? 13 

MS. BEAVER:  Yes, Chairman, that's correct.  14 

The Sunset Advisory Commission staff report with final 15 

results did also recommend these rules be adopted, and 16 

then the Senate Bill 604 is a legislation that we're 17 

implementing and developing these rules that are 18 

consistent with department policy. 19 

MR. TREVIÑO:  Right.  Okay.  Thank you. 20 

Does anybody have any further questions for 21 

General Counsel Beaver? 22 

(No response.) 23 

MR. TREVIÑO:  All right.  So hearing none, the 24 

chair would entertain a motion, if anyone happens to have 25 
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one. 1 

MR. RICHARDSON:  Mr. Chair. 2 

MR. TREVIÑO:  Yes, Mr. Richardson. 3 

MR. RICHARDSON:  Can you hear me? 4 

MR. TREVIÑO:  Yes, I can. 5 

MR. RICHARDSON:  Mr. Chairman, thank you.  This 6 

is Member Richardson. 7 

I move that the Board approve the informal 8 

working draft of Chapter 215 for posting on the 9 

department's website for informal public comment. 10 

MR. TREVIÑO:  Great.  Thank you. 11 

Do we have a second? 12 

MR. PREWITT:  Second. 13 

MR. TREVIÑO:  We have a motion by Member 14 

Richardson and a second by Member Prewitt.  Any further 15 

discussion? 16 

(No response.) 17 

MR. TREVIÑO:  Hearing none, I call for the 18 

vote.  All those in favor, please signify by raising your 19 

hand. 20 

(A show of hands.) 21 

MR. TREVIÑO:  All right.  It looks like it is 22 

unanimous. 23 

Do we have any nays?  All those opposed, same 24 

sign. 25 
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(No response.) 1 

MR. TREVIÑO:  Tracey, I want to make sure we 2 

got this right, but it looked like we got a unanimous 3 

approval here.  Right? 4 

MS. BEAVER:  Chairman, I'm not able to see all 5 

the video at the same time, so you might want to do the 6 

vote just verbally.  I know it might take a little longer. 7 

 But if you're able to see the hands raised, that's fine 8 

as well. 9 

MR. TREVIÑO:  I was able to see everyone's 10 

hands, and it looked like it was unanimous, but since we 11 

are cutting new trail, I want to be extra cautious because 12 

these votes do matter, and so if anyone did not vote aye, 13 

please call out, sing out at any time and make yourself 14 

heard.  It does appear that this passes unanimously. 15 

So we will now hear from Mr. Kuntz and hear 16 

agenda item 6. 17 

Jeremiah, what a talented young man you have.  18 

You should be very proud.  Wow!  What a great guy. 19 

MR. KUNTZ:  Thank you, Mr. Chairman.  He was 20 

very excited to do that this morning, so glad we could get 21 

it done. 22 

MR. TREVIÑO:  You don't know how happy we are 23 

that Parker saved the day, let me tell you.  So well done, 24 

well done. 25 
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Board Meeting Date: 8/6/2020 
  ACTION ITEM 

To: Texas Department of Motor Vehicles Board 
From: Tracey Beaver, General Counsel 
Agenda Item: 13 
Subject: Chapter 206, Management 

Amendments, §206.22 
Chapter 215, Motor Vehicle Distribution 
Amendments, §215.22 and §215.55 
New, §§215.59 - 215.63 
(Relating to SB 604, new Occupations Code §2301.709(d), contested cases; and a 
petition for rulemaking) 
(Informal Working Draft and Request for Informal Comments on Rules Relating to Contested Cases; and 
Petition for Rulemaking - Published on TxDMV website April 3, 2020 to May 4, 2020) 

RECOMMENDATION 
Approval to publish the rules in the Texas Register for public comment. 

PURPOSE AND EXECUTIVE SUMMARY 
The proposed amendments and new sections establish standards for the board’s review of a contested case under new 
Occupations Code §2301.709(d), specify the role of division personnel in managing contested cases before a person 
delegated power from the board under Occupations Code §2301.154, and respond, in part, to a petition for rulemaking 
submitted by Mr. William Crocker.  

FINANCIAL IMPACT 
There will be no fiscal implications related to the proposed amendments and new sections. 

BACKGROUND AND DISCUSSION 
The proposed amendments and new sections include language: 

• specifying the deadline for the parties to a contested case to request oral argument;
• specifying the requirements for submitting any written presentation aids;
• stating the department will not accept any written proposed orders, proposals for decision, new findings of fact,

or conclusions of law;
• specifying a minimum amount of time that parties to a contested case are allotted to make a presentation to the

board;
• specifying the role of division personnel in managing contested cases before the board or a person delegated

power from the board under Occupations Code §2301.154, including advising on procedural matters;
• specifying appropriate conduct and discussion by the board regarding proposals for decision issued by

administrative law judges;
• setting forth clear expectations limiting arguments and discussion under Occupations Code §2301.709(b) to

evidence in the record of the contested case hearing held by the administrative law judge;
• clarifying the prohibited communications, which are called ex parte communications;

Contested Case Rule Subcommittee January 19, 2021 Page 43



• setting forth and clarifying circumstances to distinguish between using industry expertise and representing or 
advocating for an industry when reviewing a case under Occupations Code §2301, Subchapter O, Hearings 
Procedures; and 

• responding, in part, to the petition for rulemaking. 

Mr. Crocker submitted the attached petition for rulemaking in which he requested the department to make the following 
amendments to 43 TAC §206.22 regarding contested cases that are presented to the board for a final decision:  

1. granting each party to a contested case a minimum of 20 minutes to make a presentation to the board, including 
time spent presenting a rebuttal and excluding time spent responding to questions; 

2. only authorizing the board members and the executive director to question any person making a presentation to 
the board; 

3. prohibiting any presentations, board discussions, and final decision from including or being based on information 
that is not in the administrative record from the State Office of Administrative Hearings (SOAH); and 

4. authorizing department staff to advise the board on the interpretation and application of any statute, regulation, 
or department procedure, but prohibiting department staff from recommending a final decision to the board.     

COMMENTS  
On April 3, 2020, the department posted on its website an informal draft of the amendments and new sections for public 
comment. The comment period closed on May 4, 2020. The department received the attached written comments 
requesting changes to the informal working draft from: William R. Crocker, Attorney at Law; J. Bruce Bennett with 
Cardwell, Hart & Bennett, LLP; Wm. David Coffey, III and Martin Alaniz with Coffey & Alaniz, PLLC; Phil Elam, Executive 
Director of the Texas Recreational Vehicle Association; Susan G. White with Shackelford, Bowen, McKinley & Norton, LLP; 
and Buddy Ferguson with Barack Ferrazzano Kirschbaum & Nagelberg LLP.   

The department considered the comments in preparing this proposal. 
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ATTORNEYS AT LAW 

13810 FM 1826 

AUSTIN, TEXAS 78737 

WM. DAVID COFFEY, III 
BOARD CERTIFIED ADMINISTRATIVE LAW 

TEXAS BOARD OF LEGAL SPECIALIZATION 

MARTIN ALANIZ 

TELEPHONE: (512) 328-6612 

FACSIMILE: (512) 328-7523 

INFO@WDCOFFEYLAW.COM

WWW.WDCOFFEYLAW.COM 

May 4, 2020 

Via Email (rules@txdmv.gov) 

Tracey Beaver, General Counsel 

Office of General Counsel 

Texas Department of Motor Vehicles 

4000 Jackson Avenue, Bldg. 1 

Austin, TX 78731 

RE: Comments to TxDMV Informal Draft Rule Posting for 43 TAC §§ 206.22, 

215.22, 215.55, 215.59-215.62 

Dear Ms. Beaver 

These comments by Coffey & Alaniz, PLLC on the Texas Department of Motor Vehicles 

(TxDMV) informal working draft of rules to establish standards for reviewing a case under 

Texas Occupations Code § 2301.709(d) issued by the agency on April 2, 2020, are offered in the 

interest of its clients. 

Mr. Coffey has been practicing as an attorney before this agency and its predecessors 

(TMVC, MVD) for over 30 years and Mr. Alaniz for over 12 years, representing franchised new 

motor vehicle dealers. Our comments are informed by our unique experience in the industry and 

a practical understanding of the unintended effects such rules may have on the parties and 

practitioners before this agency.  

Under Tex. Occ. Code § 2301.153(a)(7) the TxDMV Board has the power to “specify 

and govern appearance, practice, and procedures before the board.” Additionally, the agency is 

commanded to adopt certain standards for reviewing a case under Tex. Occ. Code § 2301.709(d), 

which states that “[t]he board shall adopt rules and policies that establish standards for reviewing 

a case under this subchapter….” Section 2301.709(d) includes five subsections describing the 

specific types of rules and policies that the agency must specify and address. 

Rejected Petitioned Amendments to Rule § 206.22, Public Access to Board Meetings 

• Re-Consider and Adopt Mr. Crocker’s Amendments to Rule § 206.22

First, we begin with the notably absent proposed rule amendments to 43 TAC § 206.22 as

outlined in the petition for rulemaking submitted by Mr. William Crocker on February 5, 2019 

(attached). Mr. Crocker’s proposed amendments were well taken. The agency should not have 

rejected Mr. Crocker’s proposed amendments and we urge their re-consideration and adoption. 
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• Minimum 20-Minute Contested Case Presentation – Proposed § 206.22(f)

We recommend that the agency reconsider and include Mr. Crocker’s proposed changes

in subsection (f), specifically the minimum of 20 minutes for a party to make a presentation to 

the Board when a contested case is presented to the Board for final decision.  

We agree with Mr. Crocker that “[i]t is unfair to the Board and to the parties to have the 

presentations to the Board limited to three minutes.” Three minutes is woefully inadequate. It 

virtually ensures that there will be no serious consideration of SOAH’s proposal for decision and 

that the Board’s role as final decision maker will be minimized. 

A minimum 20-minute time limit still allows the Board the discretion to increase the time 

allotted based on the circumstances of each individual case while preserving due process for the 

parties. One example would include an additional 10 minutes for rebuttal in a more complex 

case. The 20-minute minimum for parties to contested cases also does not conflict with the 3-

minute allotment for public comments under existing subsection (b)(3). 

The apparent inclination by some to shorten presentations to the Board seems to be 

informed by the fact that parties have already had a chance to litigate before SOAH. This, 

however, is a poor substitute for an opportunity to present evidence and argument to the Board. 

SOAH is not a final decision maker. The Board is. SOAH is not empowered to make policy 

decisions for the Board. Only the Board can do that. In order for the Board to best do its job, the 

parties must be allowed the opportunity to argue the importance of the evidence presented to 

SOAH so that the Board can make an informed decision. This takes time and cannot be done in a 

3-minute soundbite.

The urgency for this change is highlighted in Mr. Crocker’s petition, but the issue has 

affected our clients and practice before the Board as well. For example, recently one of our 

clients was noticed that it would be limited to a mere 10-minute opportunity for oral argument on 

a lengthy contested case before the Board. This is an outrageous limitation considering the fact 

that it was a termination case where the distributor is attempting to terminate a dealer of greater 

than 50 years standing. Additionally, the case included a counter-complaint that was not afforded 

equal or additional time in oral argument and which we would be forced to not defend in order to 

use all the limited time for the termination defense. 

As Mr. Crocker stated in his petition, “[i]n many contested cases, the parties will have 

spent hundreds of thousands of dollars in the course of preparing and trying the case to SOAH.” 

The same is true in our case where the dealer is facing the loss of a 50-year investment and 

multimillion dollar motor vehicle franchise. 

This is why we believe that a minimum of 20 minutes to present a party’s case with 10 

minutes for rebuttal is a reasonable bare minimum. 
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• Allow the Use of Presentation Aids

Additionally, to build on Mr. Crocker’s proposal, we also recommend that the agency

include language to allow parties to present to the Board with presentation aids such as poster 

boards or PowerPoint presentations. These have recently started to be prohibited by the agency. 

We believe that that these presentation aids are necessary to assist the Board in 

understanding the complexities of these cases. Too often, SOAH ignores or downplays evidence 

that does not fit its narrative or support its proposed outcome. Without the opportunity to present 

important evidence in the form of presentation aids, the Board will make decisions based on a 

one-sided (SOAH’s) view of the evidence. Any presentation aid, of course, would be limited to 

items in the administrative record such as exhibits and data admitted at SOAH. 

Again, the Board cannot adequately consider the evidence on which it must base its 

policy decisions unless it has been presented with that evidence outside the filter of the SOAH 

PFD. Therefore, the Board should not prohibit the use of presentation aids in the oral argument 

of contested cases. 

Powers, Authority, and Responsibilities of TxDMV Board 

The TxDMV Board is tasked with the duty and expertise of administering, enforcing, and 

interpreting Chapter 2301 of the Texas Occupations Code. Its powers are broad for executing 

that duty as follows: 

• Under Tex. Occ. Code § 2301.151(a), “[t]he board has the exclusive original jurisdiction

to regulate those aspects of the distribution, sale, or lease of motor vehicles that are

governed by [Chapter 2301]….”1 

• Under Tex. Occ. Code § 2301.151(b), “[t]he board may take any action that is

specifically designated or implied under this chapter or that is necessary or convenient to

the exercise of the power and jurisdiction granted under [the board’s exclusive original

jurisdiction].2

• Under Tex. Occ. Code § 2301.152, the Board has the duty to “ensure that the distribution,

sale, and lease of motor vehicles is conducted as required by this chapter and board rules”

and to “prevent fraud, unfair practices, discrimination, impositions, and other abuses in

connection with the distribution and sale of motor vehicles.”3

• The general powers of the Board are laid out in Tex. Occ. Code § 2301.153, which

includes “[n]otwithstanding any other provision of law, the board has all powers

necessary, incidental, or convenient to perform a power or duty expressly granted under

this chapter,….” 

1 Tex. Occ. Code § 2301.151(a). 
2 Tex. Occ. Code § 2301.151(b). 
3 Tex. Occ. Code § 2301.152(a)(1), (3), and (5). 
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Therefore, we caution that any administrative rules that seek to undermine or reduce the 

Board’s existing powers and duties would be in conflict with the chapter itself. 

An understanding of the motor vehicle industry is necessary in exercising those powers 

and duties. The complexities of a franchised dealer’s multi-faceted business are numerous and 

the public benefits from the Board’s expertise. SOAH has no special expertise in this industry. 

The Board, with its industry participants, does. 

Agencies are considered to have expertise over the matters that they regulate since, “[a]n 

administrative agency is created to centralize expertise in a certain regulatory area and, thus, is to 

be given a large degree of latitude by the courts in the methods by which it accomplishes its 

regulatory function.”4 

According to Professor Ronald Beal: 

The [SOAH] ALJ is mandated to apply the existing legal standard to the underlying 

or basic facts and to propose an order to the agency. Ultimately, however, the 

agency is charged with the implementation and application of the policy and may 

substitute judgment for that of the ALJ as to the ultimate fact findings as long as it 

is set forth in a reasonable and legally correct manner.5 

Consequently, the TxDMV Board is more than just a rubber stamp for SOAH proposals 

for decision or the legislature would have vested SOAH with the final order authority and 

creation of policy under Chapter 2301. 

Proposed Amendment to Rule § 215.22, Prohibited Communications 

Under Tex. Occ. Code § 2301.709(d)(4), the rules must “address ex parte 

communications.” We do not have any specific objection to the proposed amendments to Rule 

§ 215.22, Prohibited Communications, and believe it complies with the statutory mandate.

Proposed Amendment to Rule § 215.55, Final Decision 

We do not have any objection or opinion on the proposed amendments to Rule § 215.55, 

Final Decision. 

New Rule § 215.59, Role of Department Staff in Managing Board’s Review of Contested Cases 

Under Tex. Occ. Code § 2301.709(d)(1), the rules must “specify the role of division 

personnel in managing contested cases before the board or a person delegated power under 

Section 2301.154, including advising on procedural matters.” 

4 See Public Util. Comm’n v. GTE-Southwest, Inc., 901 S.W.2d 401, 409 (Tex. 1995) (quoting City of Corpus 

Christi v. Public Util. Comm'n, 572 S.W.2d 290, 297 (Tex. 1978)); See also e.g., Ford Motor Co. v. Butnaru, 157 

S.W.3d 142, 147 (Tex. App.—Austin 2005) (“[t]he supreme court also determined that the Butnarus’ claims raise 

issues within the Board’s special competence and expertise.”). 
5 RONALD L. BEAL, TEX. ADMIN. PRAC. & PROC. § 8.3.2[a] (2016).
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We support the addition of Rule § 215.59, Role of Department Staff in Managing Board’s 

Review of Contested Cases, specifically the inclusion of subsection (b) which states that “staff 

shall not recommend a final decision unless the department is a party to the contested case.” The 

Proposal for Decision from the SOAH Administrative Law Judge should be the only 

recommendation for a final order that the Board considers.  

We believe that the proposed rule complies with the statutory mandate under Tex. Occ. 

Code § 2301.709(d)(1). We do believe, however, that any staff recommendation should be made 

available to the affected parties prior to argument before the Board. This is a fundamental tenet 

of due process. 

New Rule § 215.60, Limiting Arguments and Discussion to Evidence in the Admin Record 

Under Tex. Occ. Code § 2301.709(d)(3), the rules must “specify clear expectations 

limiting arguments and discussion under Subsection (b) to evidence in the record of the contested 

case hearing held by the administrative law judge.” 

We do not have any specific objection to the current language in the addition of Rule 

§ 215.60, Limiting Arguments and Discussion to Evidence in the Administrative Record.

We do note, however, that the rule doesn’t account for, clarify, or address a circumstance 

where a party is arguing that the error under Tex. Gov’t Code § 2001.058(e) is that the SOAH 

ALJ did not admit certain evidence presented. SOAH’s evidentiary rulings should be allowed to 

be addressed and discussed at oral argument since they may be an issue on a motion for 

rehearing or a basis for remand on appeal. 

New Rule § 215.61, Order of Presentations to the Board for Review of a Contested Case 

There is no specific subsection that this new rule applies to other than generally the Tex. 

Occ. Code § 2301.709(d) mandate that “[t]he board shall adopt rules and policies that establish 

standards for reviewing a case under this subchapter.” 

We do not have an objection to the addition of Rule § 215.61, Order of Presentations to 

the Board for Review of a Contested Case, and agree that a party that is adversely affected 

should have the opportunity to present its case first to the Board on oral argument with an 

opportunity for rebuttal. 

We do note, however, that the new proposed rule does not account for a case where Party 

A wins on one cause of action and Party B wins on another cause of action. In that case, both 

parties would theoretically get to go first and get a rebuttal. We recommend additional language 

to clarify that situation and/or allow the Board to have the discretion for presentation order in 

that event. 
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ATTACHMENT 

Petition for Rulemaking submitted by 

Mr. William Crocker on February 5, 

2019 
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10816 Crown Colony Drive, Suite 200 
Austin, TX 78747 ▪ www.trva.org 
P 512-327-4514 ▪ F 512-327-4516 
Phil Elam ▪ Executive Director 

Serving the RV industry since 1974. 

May 4, 2020 

Ms. Tracy Beaver, General Counsel 
Texas Department of Motor Vehicles 
6084000 Jackson Ave. 
Austin, TX 78731 

Via: email to rules@txdmv.gov 

Re: Informal Working Draft and Request for Informal Comments on Rules Relating to Contested 
Cases; and Petition for Rulemaking, Texas Administrative Code, Title 43, Chapter 215, 
Subchapter B, §215.22 and §215.55; §§215.59 - 215.62 

Dear Ms. Beaver: 

Thank you for allowing us to submit a comment on the informal working draft and request 
for informal comments regarding rules for Contested Cases. 

TRVA’s Interest in the Issue 

The Texas Recreational Vehicle Association (TRVA) is a statewide trade association of Texas 
businesses involved in the recreational vehicle industry. Our membership includes licensed 
recreational vehicle dealers, licensed dealer repair and service facilities and RV parks located 
throughout the State of Texas. Our members include small family operations as well as 
companies with multiple locations.   

TRVA’s members are part of the Texas motor vehicle industry. The recreational vehicle 
business provides over four billion dollars annually to the Texas economy and provides 
transportation and shelter services to the state.  Our industry members are classified as 
essential businesses under Governor Abbott’s orders in the COVID 19 period.  As our state 
begins the uphill task of trying to regain momentum, our members’ contribution to the Texas 
economy will be even more important.   

TRVA appreciates your request to comment on the informal draft. Contested cases under 
Chapter 2301 involving members will directly affect their ability to continue in business and 
serve the public. 

1. Proposed changes in the informal draft.
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In general, TRVA believes that the draft additions regarding ex parte communications, 
limiting argument to the record, providing two weeks’ notice of a hearing, right of rebuttal, 
Board members’ right to ask questions and the role of Board members’ expertise would be 
appropriate. The draft should be amended to address issues raised by Mr. Crocker, as set forth 
below. 

2. Additional changes proposed by Mr. William Crocker.

TRVA concurs with and supports the additional changes proposed by Mr. Crocker.  The 
opportunity to make a presentation in a contested case is fundamentally different from the 
general opportunity to comment on items on the Board’s agenda.  A contested case determines 
important rights and obligations of the parties in an adversarial proceeding.  Members who 
have invested heavily in a workforce, facility and inventory may have it all at risk based on the 
result of a contested hearing.  A contested case should have a reasonable presentation 
standard separate from the three minutes allowed for general comments.    

Due process and fairness to the parties require that they be given adequate time to present 
their case, with the future of their businesses often on the line.  Due process requires that the 
parties’ counsel have sufficient time to address the evidence in the record, the administrative 
law judge’s findings of fact and any technical errors in them, the administrative law judge’s 
conclusions of law and whether the administrative law judge properly applied and interpreted 
applicable law, agency rules, written policies, and prior administrative decisions, and the 
proposal for decision.  Likewise, in determining a contested case the Board’s members should 
be allowed to have the benefit of adequate presentations by both parties and the opportunity 
to ask questions, in order to have confidence in making the difficult decisions that will affect the 
regulated businesses and their employees and customers.  

In addition to the need to provide due process and fairness, it is important that citizens 
have confidence that they will be given a reasonable opportunity to present their case.  No one 
would want to invest their life’s work and savings to a business only to have it at risk in a 
hearing without enough time to present the case to the ultimate decision-maker and answer 
the decision-maker’s questions.  

To both allow due process and fairness and to ensure that our citizens know that they will 
get a full and fair hearing, the rules should set a different standard for contested cases than the 
three minutes allowed for comment on more general agenda items.  We understand that the 
Chair has discretion to extend the time and appreciate the discretion that has been exercised to 
allow additional time on past matters. However, due process and fairness are served by an 
assurance of a reasonable time for fair presentation. The proposal of twenty minutes per side, 
to be allocated between initial presentation and rebuttal, and sometimes to be divided among 
parties when there are multiple parties on side, seems a reasonable standard. Even a fifteen-
minute standard for situations in which there is only one party per side would be more 
appropriate than a three-minute standard.   

Contested Case Rule Subcommittee January 19, 2021 Page 74



-Page 3-

The Board should adopt a reasonable time for each party to a contested case to present its 
case.  Doing so will assist in fulfilling the Board’s role in preserving a vigorous and fair 
marketplace in an industry that the Legislature has declared to be vital to the public interest of 
the state.1     

The Texas Recreational Vehicle Association appreciates the opportunity to submit its 
comment and will be glad to provide any further information on the draft or any actual 
proposed changes. 

Respectfully submitted, 

Executive Director 
Texas Recreational Vehicle Association 

1 Tex. Occ. Code §2301.001.  CONSTRUCTION; PURPOSE.  The distribution and sale of motor vehicles in this 
state vitally affects the general economy of the state and the public interest and welfare of its citizens.  This chapter 
shall be liberally construed to accomplish its purposes, including the exercise of the state's police power to ensure a 
sound system of distributing and selling motor vehicles through: 
(1) licensing and regulating manufacturers, distributors, converters, and dealers of motor vehicles; and
(2) enforcing this chapter as to other persons to provide for compliance with manufacturer's warranties and to
prevent fraud, unfair practices, discrimination, impositions, or other abuse of the people of this state.
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Susan G. White, Esq. 
111 Congress Avenue, Suite 1070 

A LIMITED LIABILITY PARTNERSHIP Austin, Texas 78701 
ATTORNEYS & COUNSELORS (512) 542-5103 (Direct)

(512) 469-0930 (Fax)
swhite@shackelford.law

Shackelford, Bowen, McKinley & Norton, LLP 
Dallas    Nashville    Austin    Fort Worth     Frisco     Houston     Baton Rouge 

May 4, 2020 

Ms. Whitney Brewster 
Executive Director 
Texas Department of Motor Vehicles 
Motor Vehicle Division 
4000 Jackson Street 
Austin, Texas 78731 

RE: Suggested Rule for Protested Case Arguments, Presentations 

Dear Ms. Brewster: 

Please accept this letter as my support for the February 5, 2019 correspondence from Mr. Wm. R. 
Crocker, along with his proposed revision to 43 T.A.C. Sec. 206.22 (the addition of (f)(1)). 

While it has been some time since I have had the privilege of presenting a protested case matter to 
the Board, in the past, when I have done so, neither I nor my former deceased partner David Sapp 
were ever limited to three (3) minutes in which to present our argument to the Board.  To echo Mr. 
Crocker’s sentiment, many times these are complex cases in which millions of dollars are at stake, 
and hundreds of thousands (if not millions) of dollars have been spent litigating the matter.  To not 
allow ample opportunity to present the matter to the Board is detrimental to all parties involved. 

I respectfully request that Mr. Crocker’s proposed amendment be adopted. 

If you have any questions, I would be happy to hear from you. 

Best regards, 

Susan G. White 
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From: Buddy Ferguson
To: Zz - Resource - GCO_Rules
Subject: Informal Draft of Proposed Rules ----Comments
Date: Monday, May 4, 2020 4:57:41 PM

Ms. Beaver,
 
Below are my informal comments on the informal working draft of rule changes to 215.22, 215.55,
215.59 to 215.62:
 
215.22:  
 
215.22(a)-----I realize the following is beyond the proposed informal draft.  But if we are going to
amend the rule, it makes sense to consider global changes that may work with the changes that are
being considered. 
 
The use of the terms “of record” and “authorized” appear to create gray areas in which
communications could occur.  For example, consider an attorney who is not an attorney of record. 
Could that attorney engage in an ex parte communication?   Probably not if they were an authorized
representative of the party.  But what about a situation where a party is a member of an association
and someone who is a part of that association takes it upon themselves to have ex parte
communications?
 
The purpose of not allowing ex parte communications is to keep a level playing field so the parties
and the public are aware of what information influenced the decision makers.
 
Perhaps the best fix is to begin rule 215.22 with the phrase, “No person shall engage in, directly or
indirectly, ……..
 
Let me add that I have read Mr. Crocker’s proposed changes as contained in the April 2, 2020 Board
meeting e-book.   I have great respect for Mr. Crocker.  I agree that three minutes is not enough
time to discuss a case.  However, I’m not sure 20 minutes would be appropriate either.  But rather
than get caught up on how much time is allowed, the rules should be focused on the fact that the
discussion and presentations should be limited to those matters set forth in Section 2301.058(e) of
the Government Code.  That is the section that discusses when it is appropriate for a state agency to
change a finding of fact, a conclusion or law or to vacate, or modify an order issue by a SOAH ALJ.    I
fear that Mr. Crocker’s proposal, while correct on the surface about how much time is needed,
merely leads the Board back into issues that were the subject of the last Sunset Review and
Legislative Session.    The days of the Board acting as some type of unbridled fact finder ended long
ago.  It is time for the Board to acknowledge the limitations that have been placed on them (and
other agencies) by the Texas Legislature and limit discussions and presentations to the issues set
forth in Section 2301.058(e).  To do otherwise, just leads to Board meetings where even those with
the best of intentions go astray.
 
Section 215.59(b):     Section 2001.061 of the Government Code is written such that
communications are prohibited unless allowed by rule.  Perhaps the better wording would be for the

Contested Case Rule Subcommittee January 19, 2021 Page 77

mailto:buddy.ferguson@bfkn.com
mailto:Rules@txdmv.gov


rule to written in light of that verbiage.  I would suggest the following:
 
Unless permitted under Section 2001.061 of the Government Code and Section 215.22 of this title,
departmental staff may not advise the board regarding a contest case.
 
As to the second sentence of 215.59(b, I am assuming that is being stated to allow the department
to argue for a final decision as a party with notice to all.  In that context, I have no problem with it. 
 
Section 215.60---Limiting Argument and Discussion to Evidence in the Administrative Record.
 
Section 215.60(a):    I am not sure what the SOAH Administrative Record means.  Is it simply the
evidence that was admitted?  What if evidence was excluded and the party submitted an Offer of
Proof?   Isn’t that a part of the SOAH Administrative Record?  (See Tex. Government Code
2001.060(4)) Granted it is not admitted evidence but I do not think a party should be allowed to
argue to the board unadmitted evidence that is contained in an “offer of proof”.  Perhaps the word
“admitted should be added in subsection (a) before the word “evidence”.
 
Section 215.60(b):    Why put the burden on the non-offending party to object?     Does it create a
waiver if they do not object?   It should not.  The law is clear that the board is not to consider
evidence that was not admitted.  So adding a burden to the party who is not violating the rules
seems backwards.
 
Plus, once an objection is made, who is going to decide if something is in the record or outside the
record?  Do we really want the board’s time taken up with acting like a judge on what is or is not in a
record that they have not read?    Again, a party should not be allowed to go outside the evidence
that was admitted into the record.  Clearly, the board is not supposed to consider facts or evidence
that was not admitted into the record.   I’m just not sure we want to shift the burden to the other
party to object and for the board to then make a ruling.    It seems like the party that goes outside
the record should bear the consequences of their actions—which could be raised in a Motion for
Rehearing or on appeal.  
 
Section 215.61—Order of Presentation
 
Section 215.61(b) ---I have always thought that the party with the burden of proof should get to
open and close.  The Texas Rules of Civil Procedure follow that model.  If there are multiple sections
of the code in question and the burden of proof falls on different parties, I think the party with the
burden should get to open and close on those items.   The burden of proof is a indeed a “burden”
and the party with that obligation should not be given the advantage of opening and closing.
 
Section 215.61(c) ----Usually the parties that are aligned are able to come to some agreement on
order of presentation.     I think that option needs to be considered and provided for within the
rules.
 
Section 215.61(d) ----Only the party with the burden of proof should get rebuttal.
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Section 215.62---Board Conduct and Discussion When Reviewing a Contested Case
 
Section 215.62(b)---As worded, the proposed language seems susceptible to at least two meanings.  
 I would suggest that the rule be rewritten to state:
“Board members may question a party on any matter that is both (i) relevant to the proposal for
decision and (ii) contained in the evidence admitted by the SOAH ALJ.”
 
Section 216.62(c)---I understand that Tex. Occupations Code section 2301.709 requires the board to
adopt rules to distinguish between using industry expertise and representing or advocating for an
industry when reviewing a case under the subchapter.     However, if a board member starts to inject
into the discussion their industry experience, it is highly likely that they will be bringing in evidence
that is not contained in record from the contested case hearing.  As such, I would recommend that
the emphasis be on that issue and the proposed rule be as follows:
 
Board members may use industry expertise to help them understand the case and make effective
decisions.  However, board members may not discuss their expertise or experience so as to allow the
board’s discussion or a party’s argument  to go beyond the evidence admitted by the administrative
law judge.
 
Thank you for your consideration.
 
 
 
 
Lloyd “Buddy” Ferguson  |  T. 512.514.6906  |  F. 312.984.3150   |   buddy.ferguson@bfkn.com
Barack Ferrazzano Kirschbaum & Nagelberg LLP  |  7000 North MOPAC Expressway, Suite 200   |  
Austin, Texas 78731 |  bfkn.com
 

This message, which contains information from a law firm, may be confidential and
privileged. If you have received this communication in error (you are not the addressee or
authorized to receive for the addressee), you may not use, copy or disclose the message or any
information contained in the message. If you have received the message in error, please advise
the sender by reply e-mail and delete the message. 

We are sending you this e-mail primarily for your information, to meet your needs and further
our valued relationship. If you prefer not to receive any further messages from us, just reply to
this e-mail and let us know. For more information, please review our privacy notice available
here. Thanks. 

Any tax advice contained in this email or document was not intended to be used, and cannot
be used, by you (or any other taxpayer) to avoid penalties under the Internal Revenue Code of
1986, as amended. 
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TITLE 43. TRANSPORTATION Proposed Section 
Part 10. Texas Department of Motor Vehicles 
Chapter 206 - Management 
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PROPOSAL OF 1 

SUBCHAPTER B. PUBLIC MEETINGS AND HEARINGS 2 

43 TAC §206.22 3 

INTRODUCTION.  The Texas Department of Motor Vehicles (department) proposes amendments to Title 4 

43 TAC §206.22 regarding contested cases. These amendments are necessary to implement Occupations 5 

Code §2301.709(d) and to respond to a petition for rulemaking.  6 

 On April 3, 2020, the department posted on its website an informal draft of the amendments for 7 

public comment. The department received and considered comments in preparing this proposal. 8 

EXPLANATION. Amendments to §206.22 are proposed in response to William Crocker's petition for 9 

rulemaking dated February 5, 2019 regarding minimum time limits for parties to a contested case to make 10 

presentations to the board of the Texas Department of Motor Vehicles (board) when the board reviews a 11 

contested case before issuing a final order. Amendments to §206.22 are also proposed in response to 12 

informal comments in response to the informal draft of the amendments that the department posted on 13 

its website. Amendments are further proposed to implement Occupations Code §2301.709(d). Lastly, 14 

amendments add a reference in §206.22(a) and (b)(3) to the current exception in subsection (e), which 15 

authorizes the board chairman to grant a person more than three minutes to speak to the board on an 16 

agenda item. The amendments provide the parties with an adequate amount of time to make their initial 17 

presentation and rebuttal, authorize the board chairman to grant each party additional time, require an 18 

intervening party in support of another party to share in that party's time, and clarify that time spent by 19 

a party responding to any board questions is not counted against their time. The amendments are 20 

consistent with the time limits allotted to parties for many contested cases that were presented to the 21 

board during the last year.  22 
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The chairman currently has the authority under §206.22(e) to grant each party more than three 1 

minutes to present their case; however, Mr. Crocker and many informal commenters who commented on 2 

the department's informal draft of Title 43 TAC §215.61 requested the department to amend §206.22 to 3 

give each party a minimum of 20 minutes to present their case to the board. The department declines to 4 

grant each party a minimum of 20 minutes. In the Sunset Advisory Commission Staff Report with Final 5 

Results, 2018 -2019, 86th Legislature, the Sunset Advisory Commission warned the board that the board 6 

is not authorized to relitigate contested cases. The State Office of Administrative Hearings (SOAH) 7 

proceedings provide the parties to a contested case an opportunity to make arguments and produce 8 

evidence in accordance with standard processes under the Texas Administrative Procedure Act, 9 

Government Code Chapter 2001. SOAH proceedings can last from hours to weeks, depending on the 10 

complexity of the case. The department's proposed amendments give each party an adequate amount of 11 

time to present their case to the board for most cases, while providing the chairman with the authority to 12 

grant more time for cases that warrant more time, consistent with the board's role under Government 13 

Code §2001.058(e).  14 

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATEMENT.  Linda M. Flores, Chief Financial Officer, 15 

has determined that for each year of the first five years the amendments will be in effect, there will be no 16 

fiscal impact to state or local governments as a result of the enforcement or administration of the 17 

proposal. Daniel Avitia, Deputy Executive Director, has determined that there will be no measurable effect 18 

on local employment or the local economy as a result of the proposal.  19 

PUBLIC BENEFIT AND COST NOTE.  Mr. Avitia has also determined that, for each year of the first five years 20 

the amended section is in effect, there is an anticipated public benefit because the amendments give each 21 

party an adequate amount of time to present their case to the board for most cases, while providing the 22 

chairman with the authority to grant more time for cases that warrant more time.  23 

Contested Case Rule Subcommittee January 19, 2021 Page 81



TITLE 43. TRANSPORTATION Proposed Section 
Part 10. Texas Department of Motor Vehicles 
Chapter 206 - Management 
 

8/6/20  Exhibit A 

 Anticipated Costs To Comply With The Proposal. Mr. Avitia anticipates that there will be no costs 1 

to comply with these amendments. Parties to a contested case have an opportunity, rather than a 2 

requirement, to make an oral presentation to the board.  3 

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEXIBILITY ANALYSIS.  As required by Government 4 

Code §2006.002, the department has determined that the proposed amendments will not have an 5 

adverse economic effect on small businesses, micro-business, and rural communities because parties to 6 

a contested case have an opportunity, rather than a requirement, to make an oral presentation to the 7 

board. Therefore, the department is not required to prepare a regulatory flexibility analysis under 8 

Government Code §2006.002.  9 

TAKINGS IMPACT ASSESSMENT.  The department has determined that no private real property interests 10 

are affected by this proposal and that this proposal does not restrict or limit an owner's right to property 11 

that would otherwise exist in the absence of government action and, therefore, does not constitute a 12 

taking or require a takings impact assessment under the Government Code §2007.043. 13 

GOVERNMENT GROWTH IMPACT STATEMENT. The department has determined that each year of the 14 

first five years the proposed amendments are in effect, no government program would be created or 15 

eliminated. Implementation of the proposed amendments would not require the creation of new 16 

employee positions or elimination of existing employee positions. Implementation would not require an 17 

increase or decrease in future legislative appropriations to the department or an increase or decrease of 18 

fees paid to the department. The proposed amendments do not create a new regulation, or expand, limit, 19 

or repeal an existing regulation.  Lastly, the proposed amendments do not affect the number of individuals 20 

subject to the rule's applicability and will not affect this state's economy. 21 

REQUEST FOR PUBLIC COMMENT. 22 
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 If you want to comment on the proposal, submit your written comments by 5:00 p.m. CDT on 1 

MM, DD, YYYY. A request for a public hearing must be sent separately from your written comments. Send 2 

written comments or hearing requests by email to rules@txdmv.gov or by mail to Office of General 3 

Counsel, Texas Department of Motor Vehicles, 4000 Jackson Avenue, Austin, Texas 78731.  If a hearing is 4 

held, the department will consider written comments and public testimony presented at the hearing. 5 

STATUTORY AUTHORITY.  The department proposes amendments under Occupations Code 6 

§2301.153(a)(8), which authorizes the board to adopt rules; Occupations Code §2301.155, which 7 

authorizes the board to adopt rules as necessary or convenient to administer Occupations Code Chapter 8 

2301 and to govern practice and procedure before the board; Occupations Code §2301.709(d), which 9 

authorizes the board to adopt rules that establish standards for reviewing a case under Occupations Code 10 

Chapter 2301, Subchapter O; Occupations Code §2302.051, which authorizes the board to adopt rules as 11 

necessary to administer Occupations Code Chapter 2302; Transportation Code §502.091, which 12 

authorizes the department to adopt and enforce rules to carry out the International Registration Plan; 13 

Transportation Code §623.002, which authorizes the board to adopt rules that are necessary to enforce 14 

Transportation Code Chapter 623; Transportation Code §643.003, which authorizes the department to 15 

adopt rules to administer Transportation Code Chapter 643; Government Code §2001.004(1), which 16 

authorizes a state agency to adopt rules of practice that state the nature and requirements of all available 17 

formal and informal procedures; and Transportation Code §1002.001, which authorizes the board to 18 

adopt rules that are necessary and appropriate to implement the powers and the duties of the 19 

department. 20 

CROSS REFERENCE TO STATUTE. Occupations Code §§2301.001, 2301.153(a)(1) and (a)(7), and Chapter 21 

2301, Subchapter O; Occupations Code §2302.354 and §2302.355; Transportation Code §§502.091, 22 
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623.271 -623.272, 643.251 -643.257, §1004.002; and Government Code Chapter 2001, Subchapters C and 1 

F. 2 

TEXT.  3 

SUBCHAPTER B. PUBLIC MEETINGS AND HEARINGS 4 

43 TAC §206.22 5 

§206.22. Public Access to Board Meetings. 6 

 (a) Posted agenda items. A person may speak before the board on any matter on a posted agenda 7 

by submitting a request, in a form and manner as prescribed by the department, prior to the matter being 8 

taken up by the board. A person speaking before the board on an agenda item will be allowed an 9 

opportunity to speak:  10 

  (1) prior to a vote by the board on the item; and  11 

  (2) for a maximum of three minutes, except as provided in subsections [subsection] (d)(6), 12 

(e), and (f) of this section.  13 

 (b) Open comment period.  14 

  (1) At the conclusion of the posted agenda of each regular business meeting, the board 15 

shall allow an open comment period, not to exceed one hour, to receive public comment on any other 16 

matter that is under the jurisdiction of the board.  17 

  (2) A person desiring to appear under this subsection shall complete a registration form, 18 

as provided by the department, prior to the beginning of the open comment period.  19 

  (3) Except as provided in subsections [subsection] (d)(6) and (e) of this section, each 20 

person shall be allowed to speak for a maximum of three minutes for each presentation in the order in 21 

which the speaker is registered.  22 
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 (c) Disability accommodation. Persons with disabilities, who have special communication or 1 

accommodation needs and who plan to attend a meeting, may contact the department in Austin to 2 

request auxiliary aids or services. Requests shall be made at least two days before a meeting. The 3 

department shall make every reasonable effort to accommodate these needs.  4 

 (d) Conduct and decorum. The board shall receive public input as authorized by this section, 5 

subject to the following guidelines.  6 

  (1) Questioning of those making presentations shall be reserved to board members and 7 

the department's administrative staff.  8 

  (2) Organizations, associations, or groups are encouraged to present their commonly held 9 

views, and same or similar comments, through a representative member where possible.  10 

  (3) Presentations shall remain pertinent to the issue being discussed.  11 

  (4) A person who disrupts a meeting shall leave the meeting room and the premises if 12 

ordered to do so by the chair.  13 

  (5) Time allotted to one speaker may not be reassigned to another speaker.  14 

  (6) The time allotted for presentations or comments under this section may be increased 15 

or decreased by the chair, or in the chair's absence, the vice chair, as may be appropriate to assure 16 

opportunity for the maximum number of persons to appear.  17 

 (e) Waiver. Subject to the approval of the chair, a requirement of this section may be waived in 18 

the public interest if necessary for the performance of the responsibilities of the board or the department. 19 

 (f) Contested Cases. The parties to a contested case under review by the board will be allowed an 20 

opportunity to provide oral argument to the board, subject to the following limitations and conditions. 21 

  (1) Each party shall be allowed a maximum of 10 minutes for their initial presentation. 22 

  (2) Each party shall be allowed a maximum of 5 minutes for rebuttal. 23 
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  (3) Any party that is intervening in support of another party shall share that party's time. 1 

  (4) Time spent by a party responding to any board questions is not counted against their 2 

time. 3 

  (5) Time spent objecting when another party allegedly attempts to make arguments or 4 

discuss evidence that is not contained in the SOAH administrative record is not counted against the 5 

objecting party's time. 6 

(6) The board chairman is authorized to grant each party additional time. 7 

  (7) A party must timely comply with the requirements of §215.59 of this title (relating to 8 

Request for Oral Argument) before it is authorized to provide oral argument to the board. 9 

CERTIFICATION.  The agency certifies that legal counsel has reviewed the proposal and found it to be  10 

within the state agency's legal authority to adopt. 11 

 Issued at Austin, Texas, on MM DD, YYYY. 12 

         __________________________ 13 
         Tracey Beaver, General Counsel 14 
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PROPOSAL OF 1 

SUBCHAPTER B. ADJUDICATIVE PRACTICE AND PROCEDURE 2 

43 TAC §215.22 and §215.55 3 

SUBCHAPTER B. ADJUDICATIVE PRACTICE AND PROCEDURE 4 

§§215.59 - 215.63 5 

INTRODUCTION. The Texas Department of Motor Vehicles (department) proposes amendments to Title 6 

43 TAC §215.22 and §215.55; and proposes new Title 43 TAC §§215.59 - 215.63 regarding contested cases. 7 

These amendments and new sections are necessary to implement Occupations Code §2301.709(d) and to 8 

respond to a petition for rulemaking. 9 

 The department also proposes amendments to §215.22 and §215.55 to conform to statute and 10 

existing rules.  11 

 On April 3, 2020, the department posted on its website an informal draft of these rules for public 12 

comment. The department received and considered comments in preparing this proposal. 13 

EXPLANATION. Proposed amendments to §215.22(a) are necessary to conform with Government Code 14 

§2001.061 regarding ex parte communications and Occupations Code Chapter 2301. In response to an 15 

informal comment regarding §215.22(a), the department proposes the addition of the word "person," 16 

which is included in §2001.061. The department also proposes amendments to §215.22(a) to expand the 17 

scope of prohibited ex parte communications to be consistent with §2001.061. The department further 18 

proposes amendments to 215.22(a) to fix grammatical errors.  19 

The department proposes a new §215.22(b) to implement Occupations Code §2301.709(d)(1) 20 

regarding the role of division personnel in advising the board or a person delegated power from the board 21 

under Occupations Code §2301.154. The department also proposes a conforming amendment regarding 22 

the role of division personnel in advising the hearing officer on those cases in which a hearing officer is 23 
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authorized under Occupations Code Chapter 2301. New §215.22(b) is further proposed in response to a 1 

petition for rulemaking dated February 5, 2019 requesting the department to prohibit department staff 2 

from providing any recommendations to the board on contested cases. However, when the department 3 

is a party to the contested case, department staff are authorized to recommend a final decision, just as 4 

any other party is authorized to recommend a final decision, provided the recommendation does not 5 

come in the form of a written final order, a proposal for decision, new findings of fact, or conclusions of 6 

law. 7 

The department further proposes to renumber the current §215.22(b) to §215.22(c) and to make 8 

a conforming amendment to new §215.22(c) because not all cases under Occupations Code Chapter 2301 9 

have a hearing officer.  10 

Proposed amendments to §215.55 are necessary to conform with §215.58 under which the board 11 

delegated final order authority in certain cases.  12 

Proposed new §§215.59 - 215.63 are necessary to implement Occupations Code §2301.709(d), 13 

which requires the board to adopt rules that establish standards for reviewing a case under Occupations 14 

Code Chapter 2301, Subchapter O regarding hearing procedures. Section 2301.709(d) requires the rules 15 

to: 1) specify the role of the department's personnel in managing contested cases before the board, 16 

including advising on procedural matters; 2) specify appropriate conduct and discussion by the board 17 

regarding proposals for decisions issued by administrative law judges; 3) specify clear expectations 18 

limiting arguments and discussion on contested cases in which the board allows oral argument; 4) address 19 

ex parte communications; and 5) distinguish between using industry expertise and representing or 20 

advocating for an industry when the board is reviewing a contested case under Occupations Code Chapter 21 

2301, Subchapter O regarding hearing procedures.  22 
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At this time, the department declines to adopt rules under Occupations Code §2301.709(d)(2) to 1 

specify the appropriate conduct and discussion by a person delegated power from the board under 2 

Occupations Code §2301.154 regarding proposals for decision issued by administrative law judges. Under 3 

43 TAC §215.88, the board only delegated power under Occupations Code §2301.154 in cases in which 4 

there has not been a decision on the merits, so there will not be a proposal for decision issue by an 5 

administrative law judge in the delegated cases.  6 

Proposed new §215.59 is consistent with the department's current practice, including the practice 7 

of having department staff provide a recommendation to the board when the department is a party to 8 

the contested case. In response to an informal commenter's request for 30-days' notice of the date of a 9 

board meeting to review the contested case, the department modified its informal working draft language 10 

to increase the notice to at least 30-days' notice. The proposed new §215.59 is consistent with the 11 

department's current practice of requiring a party to timely request oral argument before being granted 12 

the privilege of providing oral argument. The board has the discretion on whether to allow oral arguments 13 

under Occupations Code §2301.709(b). The department and the board chairman need to know in advance 14 

whether a party wants to provide oral argument so the department and the chairman can efficiently 15 

organize and schedule the board meeting, including the order in which certain agenda items are heard. 16 

One informal commenter on §215.59 and §215.60 requested the opportunity for the parties to 17 

file briefs. The department proposes new §215.60 to authorize the parties to submit written presentation 18 

aids; however, the department limited the number of pages to a total of six pages: four pages for the 19 

initial presentation aid, and two pages for any rebuttal presentation aids. Also, the department proposes 20 

uniform standards for the size and appearance of the presentation aids so the aids will fit into the board 21 

book that the department provides to the board, the board members can easily read the presentation 22 

aids, the parties have a clear understanding of what is allowed, and the parties can be held to the same 23 
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standard to avoid an unfair advantage. Further, the department will not accept any written orders, 1 

proposals for decision, new findings of fact or conclusions of law from a party to the contested case. In 2 

the Sunset Advisory Commission Staff Report with Final Results, 2018 - 2019, 86th Legislature, the Sunset 3 

Advisory Commission warned the board that the board is not authorized to relitigate contested cases. The 4 

State Office of Administrative Hearings (SOAH) proceedings provide the parties to a contested case an 5 

opportunity to make arguments and produce evidence in accordance with standard processes under the 6 

Texas Administrative Procedure Act, Government Code Chapter 2001. SOAH proceedings can last from 7 

hours to weeks, depending on the complexity of the case. The department does not want to impose any 8 

unnecessary burdens on the board under Government Code §2001.141(e). 9 

Proposed new §215.60 also requires the parties to timely provide their presentation aids to the 10 

department and all other parties. The department needs the presentation aids in advance so the 11 

department can include them in the board book that the department provides to the board members and 12 

so the department can advise the board. The other parties need the presentation aids in advance so they 13 

can provide a rebuttal presentation aid if needed and prepare for any oral argument. The department also 14 

renumbered the remaining new §§215.61 - 215.63 after adding new §215.60, which was not included in 15 

the informal working draft. 16 

One informal commenter on the informal working draft of §215.59 and §215.60 requested a 17 

requirement for department staff to provide a recommendation upon a board member's request. The 18 

department declines to impose a requirement for department staff to provide a recommendation upon a 19 

board member's request because it would place a new burden on department staff, and the board is 20 

responsible for deciding the final order.  21 

Some informal comments on the informal working draft of §215.59(b) stated it was acceptable 22 

for department staff to provide a recommendation to the board on cases in which the department is a 23 
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party; however, one comment stated that the recommendation should be made available to the affected 1 

parties prior to the board meeting under the fundamental tenant of due process. On cases in which the 2 

department is a party to the contested case, the department's current practice is to provide the 3 

department's recommendations in the board book, which is posted on the department's website prior to 4 

each board meeting. Another informal comment on §215.59(b) stated that communications are 5 

prohibited unless allowed by rule. The department disagrees with this comment. Occupations Code 6 

§2301.709(d) does not require a board rule to give the department staff authority to communicate with 7 

the board on contested cases because Government Code §2001.061, Government Code §2001.090, and 8 

case law already provide the authority for department staff to do so. Proposed new §215.22(b) 9 

acknowledges the authority and limitations under existing law for department staff to communicate with 10 

board members regarding contested cases. Proposed new §215.62(a) complies with the requirement in 11 

Occupations Code §2301.709(d)(1) for the board's rule to specify the role of division personnel in 12 

managing contested cases before the board regarding advice on procedural matters.  13 

Proposed new §215.61(a) reminds the parties to a contested case that they must limit their 14 

arguments and discussion to evidence that is contained in the SOAH administrative record. Proposed new 15 

§215.61(a) complies with Occupations Code §2301.709(d)(3), which requires the board to adopt rules that 16 

specify clear expectations limiting arguments and discussion to evidence in the SOAH administrative 17 

record. Proposed new §215.61(b) states each party is responsible for objecting when another party 18 

attempts to make arguments or engage in discussion regarding evidence that is not contained in the SOAH 19 

administrative record. The department received informal comments on the informal draft rule §215.60(b), 20 

requesting the department to delete the language in proposed new §215.61(b), or to say that the failure 21 

to object does not waive the violation or preclude the complaining party from raising the issue as a ground 22 

for a rehearing in a motion for rehearing of the board's final order or in a petition for judicial review of 23 
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the board's final order. The department declines to amend §215.61(b) in response to the informal 1 

comments, and the department won't provide legal advice regarding the impact of a failure to object on 2 

a motion for rehearing or an appeal. Timely objections to arguments or discussion about evidence that is 3 

outside of the SOAH administrative record are necessary to allow board members to appropriately and 4 

efficiently review and decide contested cases. Timely objections give our board the opportunity to make 5 

a decision on the spot and to say on the record whether they did or didn't consider the evidence, which 6 

could avoid an unnecessary motion for rehearing or petition for judicial review. The board chairman has 7 

the authority to preside over board meetings and to make rulings on motions and points of order under 8 

Transportation Code §1001.023(b)(1).  9 

The department also received informal comments on the informal working draft of §215.60, 10 

requesting the department to add language regarding the authority for a party to make an argument or 11 

to provide information outside of SOAH's administrative record if the party contends the case should be 12 

remanded to SOAH. The department made the requested change in proposed new §215.61(a); however, 13 

the propose change is limited to arguments requesting the board to remand the case to SOAH. Although 14 

Government Code §2001.058(e) does not expressly authorize the board to remand a contested case to 15 

SOAH, SOAH's administrative rule (Title 1 TAC §155.153(b)(13)) contemplates remands, and SOAH decides 16 

whether a remand is appropriate. 17 

An informal commenter requested the board to amend the informal working draft of §215.60 to 18 

address a circumstance in which a party is arguing error under Government Code §2001.058(e) when the 19 

SOAH administrative law judge fails to admit certain evidence presented, while another informal 20 

commenter requested the board to add the word "admitted" before the word "record." In response to 21 

the informal comments, the department added language to proposed new §215.61(a) to require the 22 

parties to limit their arguments and discussion to evidence in the SOAH administrative record, consistent 23 
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with the scope of the board's authority to take action under Government Code §2001.058(e). The addition 1 

of this language is sufficient to address the comments because §2001.058(e) establishes the boundaries 2 

on the board's authority regarding review of contested cases. 3 

Proposed new §215.62 sets out the order of presentations to the board for review of a contested 4 

case. The department received informal comments on the informal working draft of §215.61, requesting 5 

the department to modify the language to say the party with the burden of proof shall have the 6 

opportunity to present oral argument first, and the department received comments stating the party that 7 

is adversely affected should have the opportunity to present oral argument first. The department declines 8 

to modify the proposed language that says the party who is adversely affected has the opportunity to 9 

present oral argument first. By having the adversely affected party present first, it helps to focus the 10 

board's review on issues the board is authorized to address, and it recognizes the SOAH administrative 11 

law judge's role in assessing the evidence and making a recommendation in the proposal for decision. 12 

Also, the Texas Rules of Civil Procedure do not apply to the presentation before the board. 13 

An informal comment on the informal working draft of §215.61 requested an amendment that 14 

says only the party with the burden of proof should have the authority to make a rebuttal presentation. 15 

The department declines to make the requested change to proposed new §215.62, which gives all parties 16 

an equal opportunity to make a rebuttal presentation. In response to an informal comment requesting 17 

the addition of language to clarify that the board has the authority to decide the order if both parties lose 18 

on an issue at SOAH, the department added the requested language. The department declines to add 19 

language to give aligned parties the authority to agree on the order of presentation because the 20 

department's proposed language provides certainty on the order of presentation.The board has authority 21 

to allow presentation aids that are consistent with the SOAH administrative record and the board's 22 

authority under Government Code §2001.058(e). 23 

Contested Case Rule Subcommittee January 19, 2021 Page 93



TITLE 43. TRANSPORTATION Proposed Sections 
Part 10. Texas Department of Motor Vehicles  
Chapter 215 - Motor Vehicle Distribution 
 

8/6/20  Exhibit B 

 

Proposed new §215.63 addresses board conduct and discussion when reviewing a contested case. 1 

The department received an informal comment on the informal working draft of §215.62, requesting the 2 

department to add language to §215.62(a) that says the board will conduct its review of a contested case 3 

under Occupations Code Chapter 2301, as well as language limiting the authority for the board to vacate 4 

or modify an order issued by the administrative law judge. The department declines to add the requested 5 

language to proposed new §215.63 because the additions are unnecessary. Chapter 215 implements 6 

Occupations Code Chapter 2301, which also authorizes the board to enforce Transportation Code Chapter 7 

503. Also, Government Code Chapter 2001 governs the board's review of a contested case. Also, the SOAH 8 

administrative law judge does not issue the final order in contested cases under Chapter 215, so it is 9 

unnecessary to add language regarding the board's authority to vacate or modify an order issued by the 10 

administrative law judge.  11 

An informal commenter requested the department to add language to the informal working draft 12 

of §215.62(b) to say the board may question the department about any matter that is relevant to a 13 

proposal for decision, any matter that is in the administrative record, and any matter that is conducive to 14 

the issuance of a final order. The department added language to proposed new §215.63(b); however, the 15 

questions must be consistent with the scope of the board's authority to take action under Government 16 

Code §2001.058(e). In response to the comment, the department also clarified that the board has the 17 

authority to question any party on any matter that is relevant to the proposal for decision, as well as 18 

evidence contained in the SOAH administrative record. The department added language to proposed new 19 

§215.63(b) in response to an informal comment requesting the department to add language to allow 20 

board members to ask questions regarding a request to remand the contested case to SOAH.  21 

In response to comments to add and delete language in the informal working draft of proposed 22 

new §215.62(c) regarding the requirement for the board to distinguish between using their industry 23 
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expertise and representing or advocating for an industry, the department added a clause proposed new 1 

§215.63(c) stating the board must do so consistent with the scope of the board's authority to take action 2 

under Government Code §2001.058(e). The department declines to amend proposed §215.63 to say that 3 

only members of the board and the executive director may question a person making a presentation on 4 

behalf of a party, as requested by one informal commenter. Current §206.22(d)(1) only authorizes board 5 

members and the department's administrative staff to question the people making a presentation to the 6 

board. The chairman has the authority to preside over board meetings under Transportation Code 7 

§1001.023(b)(1), including the authority to determine who has the floor to speak during a board meeting. 8 

The department wants to preserve the chairman's flexibility to preside over board meetings. 9 

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATEMENT. Linda M. Flores, Chief Financial Officer, 10 

has determined that for each year of the first five years the amendments and new sections will be in 11 

effect, there will be no fiscal impact to state or local governments as a result of the enforcement or 12 

administration of the proposal. Daniel Avitia, Deputy Executive Director, has determined that there will 13 

be no measurable effect on local employment or the local economy as a result of the proposal.  14 

PUBLIC BENEFIT AND COST NOTE. Mr. Avitia has also determined that, for each year of the first five years 15 

the amended and new sections are in effect, there is an anticipated public benefit because parties to a 16 

contested case will have more clarity regarding their rights, their obligations, and the board's authority 17 

regarding a contested case that is presented at a board meeting.  18 

 Anticipated Costs To Comply With The Proposal. Mr. Avitia anticipates that there will be no costs 19 

to comply with these rules. Parties to a contested case have an opportunity, rather than a requirement, 20 

to make an oral presentation to the board and to provide presentation aids to the board.  21 

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEXIBILITY ANALYSIS. As required by Government 22 

Code §2006.002, the department has determined that the proposed amendments and new sections will 23 
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not have an adverse economic effect on small businesses, micro- business, and rural communities because 1 

parties to a contested case have an opportunity, rather than a requirement, to make an oral presentation 2 

to the board and to provide presentation aids to the board. Therefore, the department is not required to 3 

prepare a regulatory flexibility analysis under Government Cod, §2006.002.  4 

TAKINGS IMPACT ASSESSMENT. The department has determined that no private real property interests 5 

are affected by this proposal and that this proposal does not restrict or limit an owner's right to property 6 

that would otherwise exist in the absence of government action and, therefore, does not constitute a 7 

taking or require a takings impact assessment under the Government Code §2007.043. 8 

GOVERNMENT GROWTH IMPACT STATEMENT. The department has determined that each year of the 9 

first five years the proposed amendments and new sections are in effect, no government program would 10 

be created or eliminated. Implementation of the proposed amendments and new sections would not 11 

require the creation of new employee positions or elimination of existing employee positions. 12 

Implementation would not require an increase or decrease in future legislative appropriations to the 13 

department or an increase or decrease of fees paid to the department. The proposed amendments and 14 

new sections include a new regulation that makes each party responsible for objecting when another 15 

party attempts to make arguments or engage in discussion regarding evidence that is not contained in the 16 

SOAH administrative record. The proposed amendments and new sections do not limit or repeal an 17 

existing regulation. Lastly, the proposed amendments and new sections do not affect the number of 18 

individuals subject to the rule's applicability and will not affect this state's economy. 19 

REQUEST FOR PUBLIC COMMENT. If you want to comment on the proposal, submit your written 20 

comments by 5:00 p.m. CDT on MM, DD, YYYY. A request for a public hearing must be sent separately 21 

from your written comments. Send written comments or hearing requests by email to rules@txdmv.gov 22 

or by mail to Office of General Counsel, Texas Department of Motor Vehicles, 4000 Jackson Avenue, 23 
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Austin, Texas 78731. If a hearing is held, the department will consider written comments and public 1 

testimony presented at the hearing. 2 

STATUTORY AUTHORITY. The department proposes amendments and new sections under Occupations 3 

Code §§2301.153(a)(8), which authorizes the board to adopt rules; Occupations Code §2301.155, which 4 

authorizes the board to adopt rules as necessary or convenient to administer Occupations Code Chapter 5 

2301 and to govern practice and procedure before the board; Occupations Code §2301.709(d), which 6 

authorizes the board to adopt rules that establish standards for reviewing a case under Occupations Code 7 

Chapter 2301, Subchapter O; Government Code §2001.004(1), which authorizes a state agency to adopt 8 

rules of practice that state the nature and requirements of all available formal and informal procedures; 9 

and Transportation Code §1002.001, which authorizes the board to adopt rules that are necessary and 10 

appropriate to implement the powers and the duties of the department. 11 

CROSS REFERENCE TO STATUTE. Occupations Code §§2301.001, 2301.151, 2301.152, 2301.153(a)(1), 12 

(a)(7), (a)(8), and Chapter 2301, Subchapter O; and Government Code Chapter 2001, Subchapters C and 13 

F. 14 

TEXT.  15 

SUBCHAPTER B. ADJUDICATIVE PRACTICE AND PROCEDURE 16 

43 TAC §215.22 and §215.55 17 

§215.22. Prohibited Communications. 18 

 (a) No person, party, attorney of record, or authorized representative in any contested case shall 19 

engage in, [make,] directly or indirectly, any ex parte communication, in violation of Government Code, 20 

§2001.061, concerning the [merits of the] contested case with [to] the board or hearing officer assigned 21 

to render a decision or make findings of fact and conclusions of law in a contested case.  22 
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 (b) Except as prohibited by Government Code, §2001.061, department staff may advise the board, 1 

the hearing officer, and a person delegated power from the board under Occupations Code, §2301.154 2 

regarding the contested case and any procedural matters. However, staff shall not recommend a final 3 

decision to the board unless the department is a party to the contested case. 4 

(c) Violations of this section shall be promptly reported to the hearing officer, as applicable, and 5 

the general counsel of the department. The general counsel shall ensure that a copy or summary of the 6 

ex parte communication is included with the record of the contested case and that a copy is forwarded to 7 

all parties or their authorized representatives. The general counsel may take any other appropriate action 8 

otherwise provided by law.  9 

 10 

§215.55. Final Decision. 11 

(a) Except as provided by §215.58 of this title (relating to Delegation of Final Order Authority), the 12 

[The] board has final order authority in a contested case initiated by a complaint filed before January 1, 13 

2014, under Occupations Code, §2301.204 or §§2301.601 - 2301.613.  14 

 (b) The hearings examiner has final order authority in a contested case filed on or after January 1, 15 

2014, under Occupations Code, §2301.204 or §§2301.601 - 2301.613.  16 

 (c) Except as provided by subsections (a) and (b) of this section and §215.58 of this title (relating 17 

to Delegation of Final Order Authority), the board has final order authority in a contested case filed under 18 

Occupations Code, Chapter 2301 or under Transportation Code, Chapter 503.  19 

 (d) An order shall be deemed final and binding on all parties and all administrative remedies are 20 

deemed to be exhausted as of the effective date, unless a motion for rehearing is filed with the 21 

appropriate authority as provided by law.  22 

SUBCHAPTER B. ADJUDICATIVE PRACTICE AND PROCEDURE 23 
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§§215.59 - §215.62 1 

§215.59. Request for Oral Argument. 2 

 (a) At least 30 days prior to the date of a board meeting during which the board will review a 3 

contested case, department staff shall notify the parties regarding the opportunity to attend and provide 4 

oral argument concerning a proposal for decision before the board. 5 

 (b) If a party wants to provide oral argument at the board meeting, it must submit a written 6 

request for oral argument to the department's Office of General Counsel at least 14 days prior to the date 7 

of the board meeting at which the party's contested case will be considered.  8 

 (c) If a party timely submits a written request for oral argument, that party may present oral 9 

argument at the board meeting. If a party fails to timely submit a written request for oral argument, that 10 

party shall not present oral argument at the board meeting.  11 

 12 

§215.60. Presentation Aids. 13 

(a) The department will not accept any written proposed orders, proposals for decision, new 14 

findings of fact or conclusions of law from a party to the contested case. 15 

(b) If a party wants to provide a presentation aid to the board, it must provide the presentation 16 

aid to the department and all other parties in accordance with §215.30 of this title (Relating to Filing of 17 

Documents) and §215.49 of this title (Relating to Service of Pleadings, Petitions, Briefs, and Other 18 

Documents) at least 21 days prior to the date of the board meeting. If a party wants to provide a rebuttal 19 

presentation aid to the board, it must provide the rebuttal presentation aid to the department and all 20 

other parties in accordance with §215.30 of this title (Relating to Filing of Documents) and §215.49 of this 21 

title (Relating to Service of Pleadings, Petitions, Briefs, and Other Documents) at least 14 days prior to the 22 

date of the board meeting. If a party fails to timely provide a presentation aid to the department or any 23 
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other party, the department shall not provide the presentation aid to the board and the party shall not 1 

provide the presentation aid to the board at the board meeting. 2 

(c) For the purposes of this section, presentation aids are defined as written materials, such as a 3 

document or PowerPoint slides, which contain a party's arguments and discussion of evidence, laws, and 4 

rules regarding the contested case. Presentation aids shall be limited to evidence contained in the SOAH 5 

administrative record and consistent with the scope of the board's authority to take action under 6 

Government Code §2001.058(e). However, any party may argue that the board should remand the case 7 

to SOAH. 8 

(d) All information in the presentation aids shall include a cite to the SOAH administrative record 9 

on all points to specifically identify where the information is located. Presentation aids shall not include 10 

any proposed findings of fact or conclusions of law. 11 

(e) Presentation aids shall be single-sided, double-spaced, 8.5 inches by 11 inches, and at least 12-12 

point type. Initial presentation aids are limited to four pages, and rebuttal presentation aids are limited 13 

to two pages for a total of six pages. If a party provides the department with a presentation aid that 14 

contains more pages than the maximum allowed, the department shall not provide the presentation aid 15 

to the board and the party shall not provide the presentation aid to the board at the board meeting. 16 

 17 

§215.61. Limiting Arguments and Discussion to Evidence in the Administrative Record. 18 

 (a) The parties to a contested case under review by the board shall limit their arguments and 19 

discussion to evidence in the SOAH administrative record, and their arguments and discussion shall be 20 

consistent with the scope of the board's authority to take action under Government Code §2001.058(e). 21 

However, any party may argue that the board should remand the case to SOAH. 22 
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 (b) Each party is responsible for objecting when another party attempts to make arguments or 1 

engage in discussion regarding evidence that is not contained in the SOAH administrative record.  2 

 3 

§215.62. Order of Presentations to the Board for Review of a Contested Case. 4 

 (a) The department's staff will present the procedural history and summary of the contested case.  5 

(b) The party that is adversely affected has the opportunity to present its case first. However, the 6 

board chairman is authorized to determine the order of each party's presentation in the event of the 7 

following: 8 

(1) it is not clear which party is adversely affected; 9 

(2) it appears as though more than one party is adversely affected; or  10 

(3) different parties are adversely affected by different portions of the contested case 11 

under review. 12 

(c) The other party or parties then have an opportunity to respond. If there are more than one 13 

other party, each party will have an opportunity to respond in alphabetical order based on the name of 14 

the party in the pleadings in the SOAH administrative record. 15 

(d) Each party then has an opportunity to provide a rebuttal. 16 

(e) A party must timely comply with the requirements of §215.59 of this title (relating to Request 17 

for Oral Argument) before it is authorized to provide oral argument to the board.  18 

 19 

§215.63. Board Conduct and Discussion When Reviewing a Contested Case. 20 

 (a) The board shall conduct its review of a contested case in compliance with Government Code 21 

Chapter 2001, including the limitations on changing a finding of fact or conclusion of law made by the 22 
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administrative law judge at SOAH, and the prohibition on considering evidence outside of the SOAH 1 

administrative record. 2 

 (b) Board members may question any party or the department on any matter that is relevant to 3 

the proposal for decision or the evidence contained in the SOAH administrative record; however, any 4 

questions shall be consistent with the scope of the board's authority to take action under Government 5 

Code §2001.058(e), and the communication must comply with §215.22 of this title (Relating to Prohibited 6 

Communications). In addition, board members are authorized to ask questions regarding arguments or a 7 

request to remand the case to SOAH. 8 

(c) Board members may use their industry expertise to help them understand the case and make 9 

effective decisions, consistent with the scope of the board's authority to take action under Government 10 

Code §2001.058(e). However, board members are not advocates for a particular industry. Board members 11 

are public servants who take an oath to preserve, protect, and defend the Constitution and laws of the 12 

United States and Texas. 13 

CERTIFICATION. The agency certifies that legal counsel has reviewed the proposal and found it to be 14 

within the state agency’s legal authority to adopt. 15 

 Issued at Austin, Texas, on MM DD, YYYY. 16 

         __________________________ 17 
         Tracey Beaver, General Counsel 18 
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MS. McRAE:  Aye. 1 

MR. TREVIÑO:  Member Prewitt? 2 

MR. PREWITT:  Aye. 3 

MR. TREVIÑO:  Member Scott? 4 

MR. SCOTT:  Aye. 5 

MR. TREVIÑO:  Member Washburn? 6 

MS. WASHBURN:  Aye. 7 

MR. TREVIÑO:  And I, Chairman Treviño, also 8 

vote aye, so the motion passes unanimously. 9 

That takes us to agenda item number 13.  I will 10 

now turn it over to General Counsel Tracey Beaver. 11 

MS. BEAVER:  Chairman, members of the board, 12 

good morning.  For the record, I'm Tracey Beaver, general 13 

counsel. 14 

Today I'm presenting proposed rules to 15 

implement Senate Bill 604 and Sunset Advisory Commission 16 

recommendations that require the board to establish rules 17 

for conduct and handling of contested cases coming before 18 

the board for final decision.  19 

This includes specifying clear expectations 20 

limiting arguments and discussion to evidence from the 21 

hearing held by the State Office of Administrative 22 

Hearings administrative law judge. 23 

In the staff report the final results, the 24 

Sunset Advisory Commission emphasizes the board does not 25 
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re-litigate contested cases, which would include actions 1 

such as allowing 20-minute oral argument for each party 2 

that would then turn into hours of discussion.  SOAH 3 

proceedings provide for the parties to a contested case an 4 

opportunity to make arguments and produce evidence in 5 

accordance with standard processes under the APA.  The 6 

board must base their final decisions on evidence from 7 

SOAH and are not to consider new issues or evidence. 8 

These proposed rules before you today align 9 

with the Sunset Commission recommendations and Senate Bill 10 

604.  The proposed rules give parties in a contested case 11 

ten minutes to present their case with five minutes for 12 

rebuttal. 13 

The proposed rules also provide parties the 14 

opportunity to submit presentations to the board which may 15 

contain the party's arguments and discussion of the 16 

evidence and laws; however, the proposed rules do not 17 

allow parties to submit proposed final orders.  Doing so 18 

by rule would require the board to rule on each proposed 19 

finding or conclusion submitted by the parties to the case 20 

in their final order, which could result in the board 21 

spending a great amount of time in board meetings ruling 22 

on parties' proposals rather than focusing on the SOAH's 23 

PFD, the scope of the board's authority to take action on 24 

SOAH's PFD under Government Code Section 2001.058(e). 25 
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The department is requesting your approval to 1 

proceed with publication of these proposed rules in the 2 

Texas Register so that we may receive public comment.  We 3 

did previously post these rules as informal rules on the 4 

website and received some informal comments, which may be 5 

found in your board books. 6 

Members, this concludes my remarks.  I'm happy 7 

to answer any questions.  Thank you. 8 

MR. TREVIÑO:  Great.  Thank you, Ms. Beaver. 9 

Are there any questions for Ms. Beaver? 10 

(No response.) 11 

MR. TREVIÑO:  Hearing none, Tracey, are there 12 

any comments from the public? 13 

Oh, wait a minute.  Member Gillman has got her 14 

hand up, and also Member Graham has his hand up. 15 

So Member Gillman, why don't you go ahead. 16 

MS. GILLMAN:  My comments are that while I'm 17 

fairly new to the board and have only heard a few cases, I 18 

feel like that there are times when a lawyer is presenting 19 

and we have (audio interference). 20 

Mr. TREVIÑO:  Member Gillman, one second.  I 21 

really want to make sure we hear what you're saying.  I'm 22 

not sure if somebody has got their -- if everybody mutes 23 

their lines, maybe it will give Member Gillman a clearer 24 

line. 25 
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MS. GILLMAN:  Thank you. 1 

So I was just saying that I think that there 2 

are times when the attorneys for a contested case may have 3 

a different conclusion than what the hearing officer had 4 

written, and while I very much respect that we don't want 5 

to re-litigate a case, I think that still within 6 

parameters of using the findings of fact and conclusions 7 

of law that lawyers should be able to present a new 8 

conclusion, a new proposed final order that may provide a 9 

different perspective and still completely on track with 10 

the evidence that had already been presented, not retrying 11 

a case, but I think it is important that counsel be able 12 

to submit those presentation materials. 13 

And as far as the time allowance, you know, I 14 

know that these cases, some of them often go years and 15 

years and millions of dollars, so I feel like a twenty-16 

minute presentation and then five minutes for rebuttal is 17 

a very easy extension to respectfully understand the time 18 

and effort and passion of these cases. 19 

And when you're ready, Mr. Chairman, I have a 20 

motion. 21 

MR. TREVIÑO:  Great.  Thank you for your 22 

comments, Member Gillman. 23 

Member Graham, did you have a comment? 24 

MR. GRAHAM:  Am I off mute? 25 
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MR. TREVIÑO:  Yes, you are. 1 

MR. GRAHAM:  Okay.  Just kind of giving this 2 

some thought in reading through this last night, you know, 3 

in a lot of the contested cases that we hear the time 4 

allotted as proposed is very adequate in a lot of cases, 5 

but in the more complex cases -- and this is kind of what 6 

I was thinking about last night, you know, we occasionally 7 

have those cases that are very complex, have been going 8 

through the SOAH courts for years, sometimes years, and 9 

you know, it would be great if there was a way to have a 10 

distinction between the kind of cases, perhaps. 11 

One of the questions I had for Tracey was in 12 

regards to what -- I know that one of the complications in 13 

the information that was given to me was that if we allow 14 

a rebuttal, a written rebuttal, so to speak, that it could 15 

open us to then having to determine findings of fact and 16 

conclusions of law of the rebuttals and then kind of take 17 

us down that path, but it was my understanding that they 18 

would still be allowed up to four pages to provide some 19 

type of a conclusion, a document of conclusion as to their 20 

thoughts on where they ended up. 21 

Would you clarify for us, Tracey, what that 22 

would look like, what they would be allowed to propose or 23 

present to the board before the hearing in writing? 24 

MR. TREVIÑO:  Tracey. 25 
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MS. BEAVER:  Tracey Beaver, general counsel. 1 

Thank you for the question.  Yes, the rule was 2 

drafted, the proposed rules do provide that the parties 3 

may submit presentation materials which can be in the form 4 

of documents or power point slides, whatever format they 5 

would like, and the content of those presentation 6 

materials can include any explanation of their case they 7 

would like to provide to the board, including what they 8 

disagree with or agree with in any SOAH PFD. 9 

The parties will be able to provide all of that 10 

explanation to the board in consideration of that case in 11 

advance if they request to provide those presentation 12 

aids.  The parties would not be prohibited from providing 13 

that information to help the board understand their case 14 

as long as it's information that's contained in the SOAH 15 

record and they refer back to where in the record it was 16 

contained. 17 

The only prohibition would be that they can't 18 

specify the specific finding of fact or conclusion of law, 19 

because then that would put the board in the position 20 

under the Government Code to respond to each of those 21 

conclusions of law or proposed findings of fact in the 22 

board's order. 23 

So we had a balancing act to allow parties to 24 

provide that context, explanation, and information for the 25 
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boards in their presentation materials without having a 1 

formal proposed final order submitted. 2 

And on the second point I'd just like to 3 

mention the proposed rules do also provide the opportunity 4 

for the chairman to grant additional time to parties who 5 

are presenting their oral argument, specifically for those 6 

instances where the case might be a bit more complex than 7 

a routine case, so we did retain the chairman's discretion 8 

in the proposed rules for the oral presentation time. 9 

MR. GRAHAM:  Thank you.  So they can -- you 10 

know, you're going to have one side that obviously 11 

disagrees with the result and you're going to have one 12 

side that agrees with the result, and if SOAH -- I'm still 13 

a little confused about they have four pages to make a 14 

case for why they disagree but in order to say what they 15 

disagree with, wouldn't they have to reference a finding 16 

of fact or conclusion of law that they felt like the ALJ 17 

interpreted incorrectly or some fact that they thought was 18 

concluded that was not correct?  How would they do that 19 

without referencing a finding of fact or a conclusion of 20 

law? 21 

MS. BEAVER:  Tracey Beaver, general counsel.  22 

Thanks for that follow-up question.  The 23 

parties would be able to explain what they disagree with 24 

or agree with in the SOAH PFD by referencing the SOAH PFD 25 
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findings of fact and conclusions of law. 1 

The parties would not be able to propose their 2 

own conclusions of law or findings of fact to the board.  3 

They would just be able to explain what they disagreed 4 

with in the SOAH's PFD.  It provides more context to the 5 

board than presenting a draft final order in that format. 6 

MR. GRAHAM:  Okay.  And again, I know this is 7 

legal stuff and I'm trying to follow.  And so if they did 8 

want to -- well, not if they didn't want to, I'm sure 9 

every one of them, regardless of who they are, they're 10 

going to want to propose, you know, a conclusion that 11 

specifies exactly the wording.  And so you said if they 12 

did that, then that would -- I mean, explain one more time 13 

if they do that that would lead to what, lead to us having 14 

to do additional research? 15 

MS. BEAVER:  So if the department by rule 16 

permits parties to submit proposed findings of fact or 17 

conclusions of law, the board is required by Government 18 

Code Section 2001.141 to rule on each proposed finding or 19 

conclusion submitted by the parties to the case in the 20 

board's final order. 21 

If the parties just submit presentation 22 

materials explaining their thoughts, their evidence, their 23 

arguments to the board, referencing the existing SOAH PFD, 24 

that would be permitted.  But the rule as it currently is 25 
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drafted prohibits parties from submitting proposed formal 1 

final orders. 2 

MR. GRAHAM:  Thank you.  And just to 3 

conclude -- I know Member Bacarisse has a question, and I 4 

really would like to hear some input from the other board 5 

members on this and get their thoughts -- I know we just, 6 

of course at the point in time that we originally heard 7 

the case that went on for a very long time, it was the -- 8 

and I'm really just having thoughts out loud here as I 9 

think through this -- our general counsel at that time 10 

proposed, at the board's request, the written statement 11 

that we made which ended up not being legally correct or 12 

technical enough, and so, you know, it would be -- I think 13 

it could be very helpful to understand, as a board member 14 

with no legal expertise, maybe what they're thinking is on 15 

that, but at the same time I understand that it could 16 

create some other problems. 17 

I'd love to hear some other board members' 18 

opinions, so I'll back off here. 19 

MR. TREVIÑO:  Member Graham, thank you very 20 

much for those comments and for following those thoughts 21 

on down the line. 22 

Member Bacarisse, go right ahead. 23 

MR. BACARISSE:  I just have a question. 24 

First of all, thank you, Brett.  I think you 25 
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bring up a lot of great points. 1 

My question for Tracey is if a board -- our 2 

board or some future board were to begin taking up 3 

consideration of final orders presented to us, would we 4 

not then open up an opportunity for the other party to 5 

then appeal?  In a sense, we're acting as a judicial body 6 

instead of in our administrative role if we begin actually 7 

considering final orders.  8 

And then secondly -- well, really why don't you 9 

just comment on that question.  You know, if we begin 10 

doing that, won't we open this up for further appeal and 11 

continuation of the litigation, in a sense? 12 

MS. BEAVER:  Tracey Beaver, general counsel. 13 

Yes.  Thank you for that comment.  It 14 

definitely is a slippery slope, and that is definitely a 15 

possibility that the board could go down that line of 16 

opening a case up for more litigation. 17 

State agencies are charged with following the 18 

APA Government Code Section 2001.058.  If the board wants 19 

to change a finding of fact or a conclusion of law made by 20 

the ALJ at SOAH, the agency has to determine that the 21 

administrative law judge did not properly apply or 22 

interpret applicable law, rules, policies or prior 23 

administrative decisions, or that the prior administrative 24 

decision on which the ALJ relied on is incorrect or should 25 
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be changed. 1 

So it's a very limited scope that the board can 2 

actually change a PFD, and if those proposed final orders 3 

from parties are permitted, there is a chance that they 4 

present additional findings of fact or conclusions of law 5 

that would not follow the scope of the board's authority 6 

to change a PFD. 7 

MR. BACARISSE:  I'm a big separation-of-powers 8 

guy.  We're the administrative or the executive branch of 9 

government, they're the judicial branch, I'd like to keep 10 

those separate.  I'm not a lawyer, I took the cheap way 11 

out and married one.  But I don't want to begin trying to 12 

decide matters of the law in our meetings.  I think that 13 

creates a tremendous challenge for us. 14 

I do like the idea that the chair can, at his 15 

or her discretion, allow more time for discussion, and I 16 

think that there ought to be robust discussion and a lot 17 

of questions asked in these very contested cases so that 18 

we can get to the bottom of things as best we can as 19 

members. 20 

I just have a concern about the actual act of 21 

receiving proposed orders for our consideration that go 22 

well beyond what has already been adjudicated by the 23 

administrative law judge. 24 

That's my comment.  Thank you. 25 
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MR. TREVIÑO:  Thank you, Member Bacarisse. 1 

Any other questions or comments? 2 

MS. GILLMAN:  I have a small comment. 3 

MR. TREVIÑO:  Okay, Member Gillman. 4 

MS. GILLMAN:  From my memory, in the last 5 

pretty big case the reason why it was back again before us 6 

was because the decision of the board was not as complete 7 

or thorough or specific as it should have been, and that's 8 

the reason it did come back to us. 9 

And so I feel like having the attorneys for 10 

both sides, if they submit a corrected proposed final 11 

order that is perhaps more complete -- because I 12 

completely agree with you, Charles, I'm not a lawyer 13 

either, I don't know how to do it -- but if you allow the 14 

lawyers to write a complete, thorough and clear new 15 

proposed final order that will hold and that can be 16 

submitted, as long as they submit it ahead of time and 17 

giving both parties equal opportunity to review, I think 18 

it actually helps the board have decisions that stick so 19 

that they don't come back to us.  And I just think it is 20 

important to allow those presentations, because often it 21 

becomes more refined and more specific so that it will 22 

hold. 23 

So I'm learning from that last big case that 24 

allowing the presentation materials may have -- in the 25 
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future will aid the board in making a more firm decision 1 

so that they don't come back.  And I just feel like the 2 

board needs to be able to hear the perspectives of the 3 

attorneys that may be different than the hearing judge, 4 

hearing officer. 5 

And I also appreciate that the chairman should 6 

have discretion to go longer if he wants to.  Yes. 7 

MR. TREVIÑO:  Great. 8 

Member Graham?  Member Graham, you had your 9 

hand up? 10 

MR. GRAHAM:  Sorry.  I was on mute. 11 

MR. TREVIÑO:  You're good. 12 

MR. GRAHAM:  Just a quick comment, and I know 13 

Shelly has a comment, I want to leave her plenty of time. 14 

No question, in response to Member Bacarisse's 15 

statements, no question that I would expect that in most 16 

cases the board would usually uphold an ALJ's decision.  17 

However, the statute was written to provide us this 18 

authority because of in some cases the complex nature of 19 

these cases and because we don't always -- the ALJ just 20 

doesn't always get it right, and we've actually had cases 21 

in the past where the agency has actually recommended, if 22 

I remember correctly, to go against SOAH's decision. 23 

And so I think, you know, for me -- and of 24 

course, in many cases these are dealer cases, the complex 25 
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ones in particular with dealers and manufacturers, and I 1 

think that Member Washburn would agree that these are the 2 

ones that we really have a lot of responsibility to hear 3 

and make sure we can get it right because that's one of 4 

the most important responsibilities that I feel like we 5 

have on this board. 6 

And so anyway, I just kind of wanted to say 7 

that.  Anyway, I'll leave that and give the mic to Member 8 

Washburn. 9 

MR. TREVIÑO:  Member Graham, thank you. 10 

Sorry about that, Member Washburn.  I see you 11 

raising your hand.  I apologize. 12 

MS. WASHBURN:  No problem. 13 

This is maybe a more procedural question on the 14 

time, because I agree, I mean, we've had cases where 15 

parties have spent millions of dollars, right, and we give 16 

them ten minutes to talk. 17 

MR. TREVIÑO:  Member Washburn, can I interrupt 18 

you for a second.  I just want to make sure that we don't 19 

talk about any specific cases or anything, and I'm not 20 

just suggesting that you will, but I'm just throwing it 21 

out there. 22 

MS. WASHBURN:  No, no, no specific case. 23 

MR. TREVIÑO:  Great. 24 

MS. WASHBURN:  No, no specific case at all. 25 
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It's just a procedural question. 1 

So if somebody needs more time, can they ask 2 

you for that ahead of time, or is that something that's 3 

granted at the time of the presentation?  So if we say you 4 

get ten minutes, each party gets ten minutes, at that 5 

point does the board say that they need more time, or can 6 

they ask for that ahead of time and then both parties can 7 

prepare accordingly? 8 

MR. TREVIÑO:  Tracey, do you want to run 9 

through the proposed rules and the way we've run it in the 10 

past? 11 

MS. BEAVER:  Yes.  Tracey Beaver, general 12 

counsel, for the record.  Thank you for that. 13 

The proposed rules do provide an opportunity 14 

for parties to present oral argument presentation before 15 

the board.  The parties would have a time frame under the 16 

proposed rules to request oral argument; it would be 30 17 

days prior to the start of the board meeting. 18 

If the party wants to provide oral argument, 19 

then the party may do so and request additional time.  The 20 

chairman would be authorized under the proposed rules to 21 

review that request and authorize the amount of time for 22 

each party to give a presentation, and of course, both 23 

parties would be given the same amount of time for both 24 

presentation and rebuttal as determined by the chairman. 25 
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MS. WASHBURN:  So it is ahead of time, they can 1 

ask for it ahead of time? 2 

MS. BEAVER:  Tracey Beaver, general counsel. 3 

Yes, absolutely, it's ahead of time. 4 

MS. WASHBURN:  Okay.  Thank you. 5 

MR. TREVIÑO:  Thank you, Member Washburn.  Any 6 

other questions, Member Washburn? 7 

MS. WASHBURN:  Nope.  I've got it.  Thank you. 8 

MR. TREVIÑO:  Great. 9 

Any other questions from the board? 10 

(No response.) 11 

MR. TREVIÑO:  Great.  And I would like to thank 12 

staff for their work on this because they are trying to 13 

implement Sunset rules, and while trying to maintain the 14 

ability of all parties to be able to make sure that they 15 

get a fair hearing, and we do have the authority to decide 16 

these cases and that is something that's written in 17 

statute. 18 

And we aren't attorneys, and any help that can 19 

help us in that area would be useful, but by the same 20 

token, we're trying to implement policy that the 21 

legislature has asked us to fulfill. 22 

So great comments, great comments.  I think 23 

staff has heard them, and hopefully we'll be able to 24 

thread that needle and move forward. 25 
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So any other questions? 1 

(No response.) 2 

MR. TREVIÑO:  Any public comments, Tracey? 3 

MS. BEAVER:  Tracey Beaver, general counsel, 4 

for the record. 5 

Yes, we have two public commenters.  First we 6 

have Mr. Bennett. 7 

MR. TREVIÑO:  Great.  All right.  We'll now 8 

hear from Mr. Bennett.  So what is the process here?  So 9 

we'll hear from Mr. Bennett.  Right? 10 

MS. BEAVER:  Tracey Beaver, general counsel, 11 

for the record. 12 

Yes.  If Mr. Bennett is able to unmute himself, 13 

on your cue, Chairman, he may provide his public comment. 14 

MR. BENNETT:  Am I unmuted?  Can you hear me? 15 

MR. TREVIÑO:  Yes, we can hear you.  Please 16 

state your name for the record and if you're representing 17 

anyone, and you will have three minutes. 18 

MR. BENNETT:  Thank you, Mr. Chairman.  My name 19 

is Bruce Bennett.  I'm a lawyer, I am representing myself 20 

today, or I represent clients that appear before the 21 

board. 22 

I want to thank Ms. Beaver and her staff for 23 

all the hard work they've done on the proposed rules. 24 

The expertise over the matters that you 25 
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regulate, board members, is in this board and in the 1 

department.  SOAH has no such expertise.  Its expertise is 2 

in conducting evidentiary hearing.  You, not SOAH, have 3 

the power to interpret the law you administer and to set 4 

the policies for the interpretation of those laws.  SOAH's 5 

job is to conduct the hearing and make proposed findings 6 

and conclusions in accordance with your interpretation of 7 

the law and your policies. 8 

As one board member said, SOAH judges can and 9 

do make mistakes.  Because of their relatively lack of 10 

industry expertise, they can misinterpret and misapply 11 

your decisions and your policies.  They can make findings 12 

based on those misinterpretations or they can make 13 

findings that have no evidentiary support.  They can 14 

wrongfully exclude evidence that was relevant or is 15 

relevant to a proper decision in the case. 16 

The legislature gives you the power to vacate a 17 

SOAH PFD when ALJs have not properly applied or 18 

interpreted your decisions and standards.  The legislature 19 

gives you the power to reject or change findings and 20 

conclusions based on the ALJ's misinterpretation or 21 

misapplication of your decisions and policies, and they 22 

give you the power to reject findings that have no 23 

evidentiary support.  They give you the power to remand a 24 

case for further analysis or reconsideration when the ALJs 25 
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have misinterpreted or misapplied your decisions or 1 

policies or failed to consider evidence that should have 2 

been considered. 3 

The problem is that the proposed rules, some of 4 

them unduly restrict your ability to exercise your 5 

power -- your power to correct SOAH's mistakes and to 6 

reach a proper decision.  It's your decision the court 7 

will review, not SOAH's.  You should not be forced to be 8 

saddled with a SOAH decision that is incorrect. 9 

Now, proposed rule 2015.6(a) prohibits proposed 10 

orders, but proposed orders can assist you in following 11 

the ATA and correcting SOAH's mistakes.  The issues was 12 

raised this morning about, well, if there are proposed 13 

findings then you have to go through each and every one.  14 

That is incorrect.  15 

There's a Third Court of Appeals decision where 16 

the agency just put this in their final order:  All other 17 

requests for specific findings of fact and conclusions of 18 

law and any other request if not granted are denied.  And 19 

the Third Court said, "This language constitutes a ruling 20 

on the proper findings of fact and conclusions of law."  21 

You can dispose of it that easily; it's not going to be an 22 

onerous burden. 23 

And a proposed order may not even ask to change 24 

the findings, it may just say it needs to go back to 25 
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SOAH -- 1 

MR. TREVIÑO:  I think we lost Mr. Bennett.  2 

Right?  The time limits are up, is that what happened 3 

there? 4 

MS. BEAVER:  Tracey Beaver, general counsel, 5 

for the record. 6 

At the three-minute time frame the commenter is 7 

muted, but if you'd like to let the commenter know that 8 

the time is up and just to finish that thought or 9 

sentence. 10 

MR. TREVIÑO:  Great.  We'll give Mr. Bennett 11 

another 30 seconds or so to kind of wrap things up, but 12 

stick with the three minutes, if we could, as close as we 13 

can.  Okay? 14 

MR. BENNETT:  Okay.  Back on. 15 

MR. TREVIÑO:  Just kind of wrap it up.  I 16 

apologize. 17 

MR. BENNETT:  I'm doing my best, Your Honor. 18 

The limitation of six pages of written 19 

materials to the board members is too restrictive.  No 20 

other agency has those kinds of restrictions.  The PUC 21 

gives you 50 pages in an ordinary case, 100 pages in a 22 

major rate case.  And you should not be restricted like 23 

that.  There's also a problem, I think, with referencing 24 

the SOAH administrative record, it should be the 25 

Contested Case Rule Subcommittee January 19, 2021 Page 127



 
 

 
 ON THE RECORD REPORTING 
 (512) 450-0342 

85

administrative record. 1 

I would ask that you not publish the rules at 2 

this time, that you provide another period for informal 3 

comment where we can discuss the changes that have been 4 

made since May 4th and come back to you at that time.  I 5 

think that's a better process to follow at this point 6 

rather than publishing the rules. 7 

I'm happy to answer any questions.  Thank you. 8 

Are there any questions for Mr. Bennett? 9 

(No response.) 10 

MR. TREVIÑO:  Okay.  Hearing none, then, 11 

Tracey, do we have any other comments?  I heard you 12 

mention there might be another one. 13 

MS. BEAVER:  Yes.  Tracey Beaver, general 14 

counsel, for the record.  Thank you, Chairman. 15 

We now have a comment from Mr. Kaplan, and on 16 

your cue, Chairman, IT can unmute Mr. Kaplan. 17 

MR. TREVIÑO:  Please unmute Mr. Kaplan. 18 

Mr. Kaplan, welcome. 19 

MR. KAPLAN:  Thank you, Mr. Chair.  Am I heard? 20 

 Can you hear me? 21 

MR. TREVIÑO:  Before you get started, Mr. 22 

Kaplan, you're going to have three minutes. We'll give you 23 

a little bit on the tail-end there, we'll come in around 24 

2:50 or something like that and give you a heads-up and 25 
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give you a couple of seconds toward the end there to kind 1 

of wrap it up if you could.  Okay?  Thank you. 2 

MR. KAPLAN:  Thank you.  Can you hear me? 3 

MR. TREVIÑO:  Well, very well. 4 

MR. KAPLAN:  I'm an attorney in Houston.  My 5 

name is Lee Kaplan, representing myself. 6 

Over the last 40 years I've represented both 7 

manufacturers and franchisees in various disputes, 8 

relocations, terminations and other disciplinary matters. 9 

And I'm a trial advocate, and I would say that the current 10 

proposal is too limited. 11 

First, I'm in accord with Mr. Bennett's 12 

comments in toto and Mr. Crocker's written comments that 13 

at least twenty minutes per side is required, given the 14 

vast amounts of money often affected by the board's 15 

decision and the careers and lives that are affected and 16 

sometimes ruined by board decisions, which are important. 17 

Second, if I understand the current proposal, 18 

visual aids and demonstratives are allowed, and if so, I 19 

agree with that because they are needed to sufficiently 20 

present key information that allows the board to cut to 21 

the chase and ask good questions of the advocate. 22 

I had a chart, for example, that I had to fight 23 

to get board approval to let me discuss, even though that 24 

chart itself was in the official record before the hearing 25 
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officer, the administrative law judge.  I wasn't allowed 1 

to show it to the board, I had to describe it by record 2 

number.  I think having that and being able to hand it out 3 

is valuable. 4 

Finally, I think it's critically important that 5 

parties be able to provide proposals, findings of fact, 6 

conclusions of law, and proposed orders.  This is 7 

important to an easy understanding of the key issues and 8 

particularly to avoiding pitfalls. 9 

I had one case in which -- because the board's 10 

orders are subject to appellate review and obviously not 11 

all members of the board are attorneys.  In one recent 12 

appearance I had before the board, the board entered an 13 

order and it was reversed and remanded because it did not 14 

have the bells and whistles that are required by an 15 

appellate court.  I think that just wasted everybody's 16 

time, cost the parties a lot of money, it required a do-17 

over. 18 

In general, the board needs input from 19 

meaningful oral presentations.  It needs the ability to 20 

see a proposed order and to question interested parties as 21 

well as staff regarding the orders that are submitted by 22 

the parties, who presumably are most intimately familiar 23 

with their cases, and to exercise its authority properly 24 

by doing so.  25 
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Thank you. 1 

MR. TREVIÑO:  Okay, Mr. Kaplan.  Thank you very 2 

much.  Does that conclude your remarks? 3 

MR. KAPLAN:  It does.  Thank you. 4 

MR. TREVIÑO:  Very good.  You have a little bit 5 

of time left. 6 

So are there any questions for Mr. Kaplan? 7 

Member Gillman, I saw your hand raised. 8 

MS. GILLMAN:  No questions. 9 

MR. TREVIÑO:  Okay.  No questions for Mr. 10 

Kaplan?  Great. 11 

Tracey, do we have any other comments? 12 

MS. BEAVER:  Tracey Beaver, general counsel, 13 

for the record. 14 

No other public comments.  Thank you. 15 

MR. TREVIÑO:  Thank you very much. 16 

Do we have any other questions or comments from 17 

the board? 18 

(No response.) 19 

MR. TREVIÑO:  Hearing none, the chair would 20 

entertain a motion. 21 

MR. BACARISSE:  Mr. Chairman? 22 

MR. TREVIÑO:  I'm sorry.  Member Bacarisse. 23 

MR. BACARISSE:  Just real quickly.  What we're 24 

doing here in this item is we're voting to publish for 25 
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comment, for public comment the proposed order here.  1 

Right? 2 

MR. TREVIÑO:  We don't actually have a motion 3 

yet, but that's what we're talking about. 4 

MR. BACARISSE:  Yeah, but I mean that's the 5 

agenda item.  Right? 6 

MR. TREVIÑO:  That's the agenda item, yes, sir. 7 

MR. BACARISSE:  Okay.  Right.  So I think 8 

whatever we decide to do, whenever we put it out to the 9 

public, we'll get plenty of public comment, and I look 10 

forward to that.  Thank you. 11 

MR. TREVIÑO:  I think you're right, Member 12 

Bacarisse.  I think we'll get some good meaty comments on 13 

this one. 14 

Okay.  Any other comments or thoughts? 15 

(No response.) 16 

MR. TREVIÑO:  If not, then the chair would 17 

entertain a motion. 18 

MS. GILLMAN:  I have a motion. 19 

MR. TREVIÑO:  The chair recognizes Member 20 

Gillman. 21 

MS. GILLMAN:  Motion for contested case rules, 22 

number 13 on the agenda.  I move that the board approve 23 

the proposed amendments and new sections for publication 24 

in the Texas Register for public comment, subject to the 25 
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following amendments: 1 

Number one, I'd like to amend 206.22 to allow 2 

parties to a contested case a maximum of twenty minutes 3 

for their initial presentation, and in addition, five 4 

minutes for rebuttal. 5 

Secondly, I'd like to delete 215.60 and the 6 

second sentence in new 215.60 to remove the prohibition on 7 

accepting proposed orders, proposals for decisions and new 8 

findings of fact or conclusions of law from a party to the 9 

contested case so the board retains discretion on whether 10 

to consider party submissions. 11 

And number three, authorize the staff to make 12 

conforming changes consistent with this motion, including 13 

just renumbering the sections and making corresponding 14 

changes throughout the rule proposal under agenda item 15 

number 13 to remove the prohibition on acceptance of 16 

proposed orders from parties to a contested case. 17 

MR. TREVIÑO:  Okay.  We have a motion from 18 

Member Gillman to make some changes to this.  Do we have a 19 

second? 20 

MR. GRAHAM:  I second. 21 

MR. TREVIÑO:  Is that Member Graham? 22 

MR. GRAHAM:  Yes. 23 

MR. TREVIÑO:  Okay.  We have a second from 24 

Member Graham. 25 
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Any further discussion? 1 

(No response.) 2 

MR. TREVIÑO:  Okay.  Hearing none, I would call 3 

for the vote. 4 

Member Bacarisse? 5 

MR. BACARISSE:  Aye. 6 

MR. TREVIÑO:  Member Gillman? 7 

MS. GILLMAN:  Aye. 8 

MR. TREVIÑO:  Member Graham? 9 

MR. GRAHAM:  Aye. 10 

MR. TREVIÑO:  Member McRae? 11 

MS. McRAE:  Aye. 12 

MR. TREVIÑO:  Member Prewitt? 13 

MR. PREWITT:  Aye. 14 

MR. TREVIÑO:  Member Scott? 15 

MR. SCOTT:  Aye. 16 

MR. TREVIÑO:  Member Washburn? 17 

MS. WASHBURN:  Aye. 18 

MR. TREVIÑO:  And I, Chairman Treviño, also 19 

vote aye, so it is unanimous.  Again, these are for public 20 

comment and not for final order. 21 

General Counsel Tracey Beaver, is that correct? 22 

MS. BEAVER:  Tracey Beaver, general counsel.  23 

That's correct. 24 

MR. TREVIÑO:  Great.  Okay.  Very good.  So 25 
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motion carries unanimously, and we look forward to those 1 

comments as they come in. 2 

We now move to agenda item number 14.  I will 3 

turn it over -- and it's approximately ten o'clock.  I 4 

think we'll take a five-minute break if that's okay with 5 

everyone. 6 

I think we're ahead of schedule.  Is that 7 

correct, Tracey? 8 

MS. BEAVER:  Thank you, Chairman.  Yes, we're 9 

ahead of schedule, so if you'd like to take a break, that 10 

would be acceptable.  Thank you. 11 

MR. TREVIÑO:  I think it's a good idea.  It's 12 

ten o'clock.  Why don't we come back around 10:06 and 13 

reconvene. 14 

(Whereupon, at 10:00 a.m., a brief recess was 15 

taken.) 16 

MR. TREVIÑO:  So we're going to reconvene.  It 17 

is approximately 10:08, and I will now turn it over to 18 

Jeremiah Kuntz for agenda item number 14. 19 

MR. KUNTZ:  Good morning, members.  Jeremiah 20 

Kuntz, director of the Vehicle Titles and Registration 21 

Division. 22 

This is agenda item number 14, which is final 23 

adoption of rules that are amending Section 217.144 of the 24 

Administrative Code.  These rules are a continuance of 25 
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To:  Guillermo Treviño, Chair 

Whitney Brewster, Executive Director 
Tracey Beaver, General Counsel  
Texas Department of Motor Vehicles 

 
From:  Erin Bennett, Director 

Regulatory Compliance Division, Office of the Governor  
 
Date:  November 16, 2020 
 
Subject: Proposed Title 43 Texas Administrative Code Sections 206.22, 215.22, 215.55, and 

215.59-215.63 (RCD Rule Review #2020-019) 
  
 
I. Syllabus  
 
The Texas Department of Motor Vehicles (“department”) proposed amended 43 TAC §§206.22, 
215.22, and 215.55, and proposed new 43 TAC §§215.59-215.63, which set standards for certain 
contested case proceedings involving motor vehicle licensees.1 The department submitted the 
proposed rules to the Regulatory Compliance Division (“division”) for review on August 25, 
2020. The division invited public comments on the proposed rules for a 30-day period ending 
September 25, 2020, but received no comments. The department supplemented its submission to 
the division on October 13, 2020, with changes to proposed §§215.22 and 215.59-215.63 that 
modify various requirements for oral arguments and presentation aids, and clarify the 
department’s authority in contested cases. Consequently, the division analyzed this amended 
version of the proposed rules and found them to be consistent with the department’s statutory 
directive to establish standards for reviewing contested cases. As such, the division approved the 
proposed rules, as supplemented, for final adoption.  
 
II. Analysis 
 
There are numerous types of contested cases under Chapter 2301, Texas Occupations Code, 
including those that involve administrative actions taken by the department against licensees, as 
well as protests between licensees regarding certain actions, such as terminating or relocating a 

                                                      
1 Rule Submission Memorandum from the Texas Department of Motor Vehicles (Aug. 25, 2020), at 1 and 5 (on file 
with the Regulatory Compliance Division of the Office of the Governor); 45 Tex. Reg. 5866 (2020) (to be codified 
at 43 TAC §206.22) (proposed Aug. 21, 2020) (Tex. Dep’t. Motor Vehicles); and 45 Tex. Reg. 5870 (2020) (to be 
codified at 43 TAC §§215.22, 215.55, and 215.59-215.63) (proposed Aug. 21, 2020) (Tex. Dep’t. Motor Vehicles). 

Contested Case Rule Subcommittee January 19, 2021 Page 137



Texas Department of Motor Vehicles 
November 16, 2020 
Page 2 
 
 
 
franchise motor vehicle dealership.2 Section 2301.703 requires contested case hearings to be 
conducted in accordance with that chapter, as well as any board orders, decisions, and rules, and 
Chapter 2001, Texas Government Code. Most contested case hearings are held by an 
administrative law judge of the State Office of Administrative Hearings (“SOAH”) who issues a 
proposal for decision for the contested case with findings based on evidence and recommended 
outcomes.3 These proposals for decision are then reviewed by the department’s board, which 
issues the final order in the contested case pursuant to Sections 2301.709 and 2301.711.  
 
Following the department’s review by the Texas Sunset Advisory Commission, the legislature 
added Section 2301.709(d) to direct the department to adopt rules establishing specific standards 
for board review of contested cases.4 While pursuing rule changes on its own to implement 
Section 2301.709(d), the department received a petition for rulemaking that complemented its 
efforts.5 The department submitted the proposed rules to the division because they limit parties’ 
ability to present contested cases before the board, and the outcomes of some contested cases 
may prohibit individuals and businesses from participating in the market and reduce 
competition.6 Thus, the board asserts that the proposed rules affect competition under Section 
57.105(d)(1) and (2), Texas Occupations Code.7 
 
Proposed §206.22(f) provides the parties to a contested case under review by the board with the 
opportunity to present oral arguments at board meetings and sets out the calculation of time for 
initial presentations and rebuttals. Proposed §206.22(f) reflects the department’s current practice 
to allow the parties to restate their arguments directly to the board, although the department 
cautions against turning the presentations into a re-litigation of the case.8 The proposed rule also 
requires the parties to timely file a request for oral argument and grants the board chair discretion 
to extend the time allotted to each party. Because Section 2301.709(b) authorizes the board to 
hear oral arguments, and Section 1001.023(b)(1), Texas Transportation Code, grants the board 
chair broad latitude to preside over meetings, proposed §206.22 is consistent with state policy. 
 
Proposed §215.22(a) prohibits ex parte communications with the board regarding a contested 
case by any person, consistent with Sections 2001.061 and 2301.709(d)(4). Proposed §215.22(b), 
as supplemented, clarifies the role of department staff to provide advice on contested cases and 
                                                      
2 E.g., Secs. 2301.453 and 2301.464, Tex. Occ. Code. 
3 Sec. 2301.704, Tex. Occ. Code.  
4 Acts of 2019, 86th Leg., R.S., ch. 594 (S.B. 604); Sunset Advisory Commission Staff Report with Final Results: 
Texas Department of Motor Vehicles, Issue 1 (2019), available at 
https://www.sunset.texas.gov/public/uploads/files/reports/DMV%20Staff%20Report%20with%20Final%20Results.
pdf. 
5 Administrative Record for Proposed 43 TAC §§206.22, 215.22, 215.55, and 215.59-215.63 (RCD Rule Review 
#2020-019), Letter from Mr. Wm. R. Crocker and Internal Memorandum: Action Item for April 2, 2020 Board 
Meeting, at 89 and 94 (Submitted Aug. 27, 2020) (on file with the Regulatory Compliance Division of the Office of 
the Governor). 
6 Rule Submission Memorandum from the Texas Department of Motor Vehicles (Aug. 25, 2020), at 3 and 7.  
7 Id. 
8 45 Tex. Reg. 5866 (2020) (explanation to proposed 43 TAC §206.22) (proposed Aug. 21, 2020) (Tex. Dep’t. 
Motor Vehicles). 
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procedural matters, but precludes staff from recommending a final decision to the board unless 
the department is a party to the contested case. Under Sections 2301.709(c) and 2301.711, the 
board has the duty to decide contested cases and issue final orders and may specify the role of 
staff under Section 2301.709(d)(1) as it sees fit to fulfill that duty. As such, proposed §215.22, as 
supplemented, is consistent with state policy. Proposed §215.55 acknowledges the board may 
delegate its authority to issue final orders, as permitted by Section 2301.154(c). Thus, proposed 
§215.55 is also consistent with state policy. 
 
Section 2301.709(d) is primarily implemented by proposed §§215.59-215.63, as supplemented, 
which establish standards for board review of contested cases that better conform to 
administrative processes and requirements in Chapter 2001.9 Proposed §215.59(a) requires the 
board to provide at least 30 days’ notice to parties regarding the opportunity to attend the board 
meeting at which their contested case will be reviewed and of their option to request oral 
arguments. Parties are then required under proposed §215.59(b) to request oral arguments at least 
14 days before the meeting, or else proposed §215.59(d) provides that parties will be prohibited 
from presenting oral arguments before the board. Proposed §215.59(c) allows multiple parties 
not adversely affected by the proposal for decision to agree on an order for presenting oral 
arguments, or defaults to the order provided in proposed §215.62(c). Because proposed §215.59 
organizes the procedure for notice, as required by Section 2301.705, and furthers the 
department’s authority to hear oral arguments pursuant to Section 2301.709(b), it is consistent 
with state policy. 
 
Proposed §215.60, as supplemented, governs the ability of parties to a contested case to provide 
presentation aids to the board. Proposed §215.60(a) provides the specific timeframes for parties 
to submit presentation aids for their initial and rebuttal oral arguments, if requested, or for 
consideration by the board if no oral argument is requested. If a party fails to submit a 
presentation aid to the department on time, the late provision of the presentation aid to the board 
is prohibited consistent with Section 2301.709(a), which only allows the board to consider timely 
submitted materials. Proposed §215.60(b) defines presentation aids to include written materials, 
limited to the evidence contained in the SOAH administrative record and consistent with the 
board’s authority to take action under Section 2001.058(e) and Chapter 2301. Section 
2301.709(d)(3) requires arguments and discussions to be limited to the evidence developed in the 
contested case hearing held at SOAH, which Section 2001.060 defines to include each pleading, 
motion, and ruling thereon; evidence; questions and offers of proof, and objections; proposed 
findings and exceptions; and other information. However, proposed §215.60(b) also allows 
parties to argue that a case should be remanded to SOAH, which would enable parties to develop 
the record in subsequent hearings if circumstances change or new information is uncovered. 
Proposed §215.60(c)-(f) set technical requirements for presentation aids, including citation 
requirements and page limitations, subject to the board chair’s discretion in accordance with 

                                                      
9 45 Tex. Reg. 5871 (2020) (explanation to proposed 43 TAC §§215.22, 215.55, and 215.59-215.63) (proposed Aug. 
21, 2020) (Tex. Dep’t. Motor Vehicles); see Sunset Advisory Commission Staff Report with Final Results: Texas 
Department of Motor Vehicles, Issue 1. 
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Section 1001.023(b)(1). The proposed rule furthers the board’s ability to hear oral arguments and 
decide contested cases under Chapter 2301 and, thus, is consistent with state policy.  
 
Proposed §215.61(a), as supplemented, limits the arguments and discussions of parties to the 
evidence contained in the administrative record developed by SOAH, similar to the requirement 
for presentation aids in proposed §215.60. This provision is consistent with the board’s authority 
under Section 2001.058(e) and Chapter 2301 and furthers the directive in Section 2301.709(d)(3) 
to adopt rules limiting arguments and discussions to evidence in the administrative record. 
Proposed §215.61(b) also requires each party to raise an objection if another party attempts to 
introduce evidence outside the administrative record and reflects Section 2001.084, which allows 
parties to object to evidence during a contested case hearing. That requirement creates an 
efficient means to raise the issue of admissibility of evidence to the board for timely disposition. 
These provisions appropriately limit evidence and facilitate board decisions to issue final orders 
on contested cases. Thus, proposed §215.61 is consistent with state policy. 
 
As supplemented, proposed §215.62 establishes the default order in which presentations of the 
contested case are given. The department determined the order provided in proposed §215.62(b)-
(d) to focus the board on the matters it is authorized to address — the contested issue or protested 
action — rather than on the parties’ positions relative to the argument.10 However, proposed 
§215.62(c) allows for parties not adversely affected by a proposal for decision to present in the 
order requested pursuant to proposed §215.59(c). Section 2301.709(b) grants the board authority 
to set parameters for oral arguments, and Section 1001.023(b)(1) directs the board chair to 
determine the order of business at its meetings. Because the proposed rule is a reasonable 
exercise of the board’s discretion to hear oral arguments and determine the order of business 
before it, proposed §215.62 is consistent with state policy.  
 
Finally, proposed §215.63, as supplemented, requires the board to conduct its review of a 
contested case in compliance with Chapters 2001 and 2301, including ensuring any questions 
asked are consistent with the scope of the board’s authority to take action under Section 
2001.058(e) and Chapter 2301. These provisions further the directive in Section 2301.709(d)(2) 
to adopt rules to specify appropriate conduct and discussion by the board when reviewing a 
contested case. The proposed rule also implements Section 2301.709(d)(5), which specifically 
requires the department’s rules to distinguish between using industry expertise to inform 
decision-making, and representing or advocating for an industry, which would be inappropriate 
for a board member during a contested case hearing. Proposed §215.63 harmonizes the 
department’s duties under Chapter 2301 with administrative requirements in Chapter 2001, and 
is therefore consistent with state policy. 
 
III. Determination 
 

                                                      
10 45 Tex. Reg. 5872 (2020) (explanation to proposed 43 TAC §§215.22, 215.55, and 215.59-215.63) (proposed 
Aug. 21, 2020) (Tex. Dep’t. Motor Vehicles). 
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Based on the reasoning above, proposed amended 43 TAC §§206.22, 215.22, and 215.55, and 
proposed new 43 TAC §§215.59-215.63, with the changes submitted to the division, are 
approved by the division and may be finally adopted. 
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Board Meeting Date:  12/10/2020                                                                                                       
  ACTION ITEM 

 
 

To: Texas Department of Motor Vehicles Board 

From: Tracey Beaver, General Counsel 

Agenda Item: 10 

Subject: Chapter 206, Management 

 Amendments, §206.22 

 Chapter 215, Motor Vehicle Distribution 

 Amendments, §215.22 and §215.55 

 New, §§215.59 - 215.63 

 (Relating to SB 604, new Occupations Code §2301.709(d), contested cases; and a 

 petition for rulemaking)  

 

 
RECOMMENDATION 

Approval to publish the adopted amendments and new sections in the Texas Register.  

PURPOSE AND EXECUTIVE SUMMARY 

The proposed amendments and new sections implement Senate Bill 604, 86th Legislature, Regular Session (2019), which 

added subsection (d) to Occupations Code §2301.709. The amendments also respond, in part, to a petition for 

rulemaking. The amendments and new sections establish standards for the board’s review of a contested case and 

specify the role of division personnel in managing contested cases before a person delegated power from the board 

under Occupations Code §2301.154. 

FINANCIAL IMPACT 

There will be no fiscal implications related to the proposed amendments and new sections.  

BACKGROUND AND DISCUSSION 

The proposed amendments and new sections include language: 

• specifying the deadline for the parties to a contested case to request oral argument; 

• specifying the requirements for submitting any written presentation aids; 

• specifying the amount of time that parties to a contested case are allotted to make an oral presentation to the 

board; 

• specifying the role of division personnel in managing contested cases before the board or a person delegated 

power from the board under Occupations Code §2301.154, including advising on procedural matters;  

• specifying appropriate conduct and discussion by the board regarding proposals for decision issued by 

administrative law judges; 
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• setting forth clear expectations limiting arguments and discussion under Occupations Code §2301.709(b) to 

evidence in the record of the contested case hearing held by the administrative law judge; 

• clarifying the prohibited communications, which are called ex parte communications;  

• setting forth and clarifying circumstances to distinguish between using industry expertise and representing or 

advocating for an industry when reviewing a case under Occupations Code §2301, Subchapter O, Hearings 

Procedures; and 

• responding, in part, to the petition for rulemaking. 

The petition for rulemaking requested the department to make the following amendments to 43 TAC §206.22 regarding 

contested cases that are presented to the board for a final decision:  

1. granting each party to a contested case a minimum of 20 minutes to make a presentation to the board, 

including time spent presenting a rebuttal and excluding time spent responding to questions; 

2. only authorizing the board members and the executive director to question any person making a presentation 

to the board; 

3. prohibiting any presentations, board discussions, and final decision from including or being based on 

information that is not in the administrative record from the State Office of Administrative Hearings (SOAH); 

and authorizing department staff to advise the board on the interpretation and application of any statute, 

regulation, or department procedure, but prohibiting department staff from recommending a final decision to 

the board.   

COMMENTS  

On April 3, 2020, the department posted on its website an informal draft of the amendments and new sections for 

public comment. The department made changes to the rule text in response to the informal comments and published 

the proposed text in the Texas Register for comment on August 21, 2020.  

The comment period closed on September 21, 2020. The department received eight written comments from an 

individual; Cardwell, Hart & Bennett, LLP; Barack Ferrazzano Kirschbaum & Nagelberg LLP; Coffey & Alaniz, PLLC 

(submitted separate comments for §206.22 and Chapter 215); the Texas Automobile Dealers Association (TADA); 

Padfield & Stout, LLP; and Shackelford, Bowen, McKinley & Norton, LLP.  

The department made changes to the rule text in response to the comments. 

If the board adopts the rules during its December 10, 2020, open meeting, staff anticipates:  
 
• Publication in the December 25, 2020, issue of the Texas Register; and  
• An effective date of December 30, 2020. 
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ATTORNEYS AT LAW 

13810 FM 1826 

AUSTIN, TEXAS 78737 

WM. DAVID COFFEY, III 
BOARD CERTIFIED ADMINISTRATIVE LAW 

TEXAS BOARD OF LEGAL SPECIALIZATION 

 

MARTIN ALANIZ 

 

TELEPHONE: (512) 328-6612 

FACSIMILE: (512) 328-7523 

 
INFO@WDCOFFEYLAW.COM 
WWW.WDCOFFEYLAW.COM 

September 21, 2020 

 

Via Email (rules@txdmv.gov) 

 

Tracey Beaver, General Counsel 

Office of General Counsel 

Texas Department of Motor Vehicles 

4000 Jackson Avenue, Bldg. 1 

Austin, TX 78731 

 

RE: Public Comments to TxDMV Proposed Rule for 43 TAC § 206.22 

 

Dear Ms. Beaver 

 

These comments by Coffey & Alaniz, PLLC on the Texas Department of Motor Vehicles 

(TxDMV) proposed Rule 43 TAC § 206.22 published in the Texas Register on August 21, 2020 

and are offered in the interest of its clients.1 

 

Mr. Coffey has been practicing as an attorney before this agency and its predecessors 

(TMVC, MVD) for over 30 years and Mr. Alaniz for over 12 years, representing franchised new 

motor vehicle dealers. Our comments are informed by our unique experience in the industry and 

a practical understanding of the unintended effects such rules may have on the parties and 

practitioners before this agency.  

 

Under Tex. Occ. Code § 2301.153(a)(7) the TxDMV Board has the power to “specify 

and govern appearance, practice, and procedures before the board.” Additionally, the agency is 

commanded to adopt certain standards for reviewing a case under Tex. Occ. Code § 2301.709(d), 

which states that “[t]he board shall adopt rules and policies that establish standards for reviewing 

a case under this subchapter….”  

 

We support the TxDMV’s proposed amendment of Rule § 206.22 to include subsection 

(f) “Contested Cases. The parties to a contested case under review by the board will be allowed 

an opportunity to provide oral argument to the board….” This clarification allowing the 

opportunity for oral argument is welcomed.  

 

Additionally, we support the addition of subsections (f)(1) to include a minimum of 20 

minutes for a party to make its initial presentation to the Board and (f)(2) to include a minimum 

of 5 minutes for rebuttal when a contested case is presented to the Board for final decision.  

 

 

 
1 45 TexReg 5866-5869. 
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Lloyd "Buddy" Ferguson   |   T.  512.514.6906   |   lloyd.ferguson@bfkn.com 

7000 North MOPAC Expressway, Suite 200   |   Austin, Texas 78731   |   T. 512.514.6906   |   F. 312.984.3150   |   bfkn.com 

September 21, 2020 

VIA EMAIL 
rules@txdmv.gov

Ms. Tracey Beaver 
Office of General Counsel 
Texas Department of Motor Vehicles 
4000 Jackson Ave.  
Austin, Texas 78731 

Re: Proposed Rules for Texas Department of Motor Vehicles

Dear Ms. Beaver: 

The following comments are in reference to the proposed rules as specified below.

Proposed Rule §215.61(b):    The proposal that each party is responsible for objecting when 
another party attempts to make arguments or engage in discussion regarding evidence that is not 
contained in the SOAH administrative record is problematic.   

All parties are already admonished by Proposed Rule §215.61(a) to keep their arguments and 
discussion limited to the evidence in the SOAH administrative record.  To now put the burden on 
the other party to object seems to change the requirements of §215.61(a) into a game of “catch 
me if you can”.    

If a party does not object, is the party that went outside the record now free from any 
consequences for violating the rule?   

What if the non-objecting party wants to argue the evidence outside the administrative record 
that was raised by the other party?   Can the original offending party object or have they opened 
the door by having been the original party to go outside the administrative record? 

When does the objection need to be lodged--while the party is speaking or after their time is up? 

What if it is a board member that asks the question that clearly calls for a response that is outside 
the record?   I have seen well-intended board members ask questions to which no responsive 
evidence can be found in the administrative record.  You are now putting a party in the 
precarious position of objecting to a question from a board member who in a short time will be 
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Ms. Tracey Beaver 
September 21, 2020 
Page 2

voting for or against the party that objects.  What if the board member takes offense at the 
objection?  This rule has put a party in a catch-22 situation when the issue arises based on a 
question by a board member. 

Also, who is going to rule on the objections?  The Chair of the board can clearly make a ruling, 
but the Chair has not read the record.  Are we left with lawyers arguing what is in the record and 
what is not in the record?  What if a lawyer says they are taking the evidence that is in the 
administrative record and arguing a logical extension of the same?   The time to take up 
objections, look in the record and hear argument on the same could unduly lengthen the board 
meetings.  

The party that wanders away from the record should bear the consequences and the burden 
should not be shifted to the other party to police them during oral argument. 

Proposed Rule §215.62(c):     If two or more parties on the same side of a case can agree among 
themselves on the order of presentation, why do we need a rule that might contradict their 
proposed order of presentation?   

The proposed rule to strictly follow alphabetical order based on the name of the parties could be 
used if the parties on the same side of a case cannot reach an agreement.  But do we really need 
to have a rule that tells parties on the same side of a case in what order they must make their 
presentation?    

In thirty-three years of appearing before this board or its processor boards, I have never seen this 
be a problem.  I really do not think we need a solution where there is no problem. 

Thank you. 

Respectfully,  

LEF/ 
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ATTORNEYS AT LAW 

13810 FM 1826 

AUSTIN, TEXAS 78737 

WM. DAVID COFFEY, III 
BOARD CERTIFIED ADMINISTRATIVE LAW 

TEXAS BOARD OF LEGAL SPECIALIZATION 

 

MARTIN ALANIZ 

 

TELEPHONE: (512) 328-6612 

FACSIMILE: (512) 328-7523 

 
INFO@WDCOFFEYLAW.COM 
WWW.WDCOFFEYLAW.COM 

September 21, 2020 
 

Via Email (rules@txdmv.gov) 
 
Tracey Beaver, General Counsel 
Office of General Counsel 
Texas Department of Motor Vehicles 
4000 Jackson Avenue, Bldg. 1 
Austin, TX 78731 

 
RE: Public Comments to TxDMV Proposed Rules for 43 TAC §§ 215.22, 215.55, 

215.59-215.63 

 
Dear Ms. Beaver 
 

These comments by Coffey & Alaniz, PLLC on the Texas Department of Motor Vehicles 
(TxDMV) proposed Rules 43 TAC §§ 215.22, 215.55, 215.59-215.63 published in the Texas 
Register on August 21, 2020, to establish standards for reviewing a case under Texas 
Occupations Code § 2301.709(d), and are offered in the interest of its clients.1 

 
The TxDMV’s rules proposal includes the addition of prohibited communications 

(§ 215.22); final decision (§ 215.55); request for oral argument (§ 215.59); presentation aids 
(§ 215.60); limiting arguments an discussion to evidence in administrative record (§ 215.61); 
order of presentation to the board for review of a contested case (§ 215.62); and board conduct 
and discussion when reviewing a contested case (§ 215.63). 

 
Mr. Coffey has been practicing as an attorney before this agency and its predecessors 

(TMVC, MVD) for over 30 years and Mr. Alaniz for over 12 years, representing franchised new 
motor vehicle dealers. Our comments are informed by our unique experience in the industry and 
a practical understanding of the unintended effects such rules may have on the parties and 
practitioners before this agency.  

 
Under Tex. Occ. Code § 2301.153(a)(7) the TxDMV Board has the power to “specify 

and govern appearance, practice, and procedures before the board.” Additionally, the agency is 
commanded to adopt certain standards for reviewing a case under Tex. Occ. Code § 2301.709(d), 
which states that “[t]he board shall adopt rules and policies that establish standards for reviewing 
a case under this subchapter….” Section 2301.709(d) includes five subsections describing the 
specific types of rules and policies that the agency must specify and address.  
 

 
 

 
1 45 TexReg 5870-5874. 
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Powers, Authority, and Responsibilities of TxDMV Board 
 

The TxDMV Board is tasked with the duty and expertise of administering, enforcing, and 
interpreting Chapter 2301 of the Texas Occupations Code. Its powers are broad for executing 
that duty as follows: 

 
• Under Tex. Occ. Code § 2301.151(a), “[t]he board has the exclusive original jurisdiction 

to regulate those aspects of the distribution, sale, or lease of motor vehicles that are 
governed by [Chapter 2301]….”2 
 

• Under Tex. Occ. Code § 2301.151(b), “[t]he board may take any action that is 
specifically designated or implied under this chapter or that is necessary or convenient to 
the exercise of the power and jurisdiction granted under [the board’s exclusive original 
jurisdiction].3 
 

• Under Tex. Occ. Code § 2301.152, the Board has the duty to “ensure that the distribution, 
sale, and lease of motor vehicles is conducted as required by this chapter and board rules” 
and to “prevent fraud, unfair practices, discrimination, impositions, and other abuses in 
connection with the distribution and sale of motor vehicles.”4 
 

• The general powers of the Board are laid out in Tex. Occ. Code § 2301.153, which 
includes “[n]otwithstanding any other provision of law, the board has all powers 
necessary, incidental, or convenient to perform a power or duty expressly granted under 
this chapter,….” 

 
 Therefore, we caution that any administrative rules that seek to undermine or reduce the 
Board’s existing powers and duties would be in conflict with the chapter itself. 
 
 An understanding of the motor vehicle industry is necessary in exercising those powers 
and duties. The complexities of a franchised dealer’s multi-faceted business are numerous and 
the public benefits from the Board’s expertise. SOAH has no special expertise in this industry. 
The Board, with its industry participants, does. 
 

Agencies are considered to have expertise over the matters that they regulate since, “[a]n 
administrative agency is created to centralize expertise in a certain regulatory area and, thus, is to 
be given a large degree of latitude by the courts in the methods by which it accomplishes its 
regulatory function.”5 
 
 

 
2 Tex. Occ. Code § 2301.151(a). 
3 Tex. Occ. Code § 2301.151(b). 
4 Tex. Occ. Code § 2301.152(a)(1), (3), and (5). 
5 See Public Util. Comm’n v. GTE-Southwest, Inc., 901 S.W.2d 401, 409 (Tex. 1995) (quoting City of Corpus 
Christi v. Public Util. Comm'n, 572 S.W.2d 290, 297 (Tex. 1978)); See also e.g., Ford Motor Co. v. Butnaru, 157 
S.W.3d 142, 147 (Tex. App.—Austin 2005) (“[t]he supreme court also determined that the Butnarus’ claims raise 
issues within the Board’s special competence and expertise.”). 

Contested Case Rule Subcommittee January 19, 2021 Page 165



Tracey Beaver 
TxDMV General Counsel 
September 21, 2020 
Page 3 
 
 

According to Professor Ronald Beal in Texas Administrative Practice and Procedure: 
 

The [SOAH] ALJ is mandated to apply the existing legal standard to the underlying 
or basic facts and to propose an order to the agency. Ultimately, however, the 
agency is charged with the implementation and application of the policy and may 
substitute judgment for that of the ALJ as to the ultimate fact findings as long as it 
is set forth in a reasonable and legally correct manner.6 

 
 Consequently, the TxDMV Board is more than just a rubber stamp for SOAH proposals 
for decision or the legislature would have vested SOAH with the final order authority and 
creation of policy under Chapter 2301. 

 
Proposed Amendment to Rule § 215.22, Prohibited Communications 

 
Under Tex. Occ. Code § 2301.709(d)(4), the rules must “address ex parte 

communications.” Under Tex. Occ. Code § 2301.709(d)(1), the rules must “specify the role of 
division personnel in managing contested cases before the board or a person delegated power 
under Section 2301.154, including advising on procedural matters.” 

 
We do not have any specific objection to the proposed amendments to Rule § 215.22, 

Prohibited Communications, and believe it complies with the statutory mandate. We support the 
addition of the proposed language under Rule § 215.22(b) that “staff shall not recommend a final 
decision to the board unless the department is a party to the contested case.” The Proposal for 
Decision from the SOAH Administrative Law Judge should be the only recommendation for a 
final order that the Board considers. 

 
Proposed Amendment to Rule § 215.55, Final Decision 

 
 We do not have any objection or opinion on the proposed amendments to Rule § 215.55, 
Final Decision. 
 

New Rule § 215.59, Request for Oral Argument 
 

We support the proposed addition of Rule § 215.59, Request for Oral Argument, and urge 
its adoption with the following additions. First, it should include a provision to discuss how the 
department’s staff is to give notice to a party. Second, it should include a provision to discuss 
how the written notice from a party requesting an oral argument is to be given to the Office of 
General Counsel. 

 
New Rule § 215.60, Presentation Aids 

 
We support allowing the parties to use presentation aids in its oral argument, but object to 

having those aids limited to only a total of 6 pages. No other state agency has such a limit. The 

 
6 RONALD L. BEAL, TEX. ADMIN. PRAC. & PROC. § 8.3.2[a] (2016). 
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rule should also allow for the submission of proposed orders and proposed findings of fact and 
conclusions of law.  
 

We believe that these presentation aids are necessary to assist the Board in understanding 
the complexities of these cases. Too often, SOAH ignores or downplays evidence that does not 
fit its narrative or support its proposed outcome. Without the opportunity to present important 
evidence in the form of presentation aids, the Board will make decisions based on a one-sided 
(SOAH’s) view of the evidence. Any presentation aid, of course, would be limited to items in the 
administrative record such as exhibits and data admitted at SOAH. 

 
Suggested New Rule to Clarify the Allowance of Briefs to Board 

 
 Tex. Gov’t Code (“APA”) § 2001.062(a)(2) allows an adversely affected party in a 
contested case to “present briefs to the official who are to render the (final) decision.” We 
suggest adding a rule to clarify that briefs are allowed and define the time frames for filing such 
briefs and responses.  
 
 Therefore, a rule that sets forth the timing and page limitations of the briefs to the 
TxDMV Board prior to the board meeting would be helpful to the parties and provide alignment 
with the APA. 

 
New Rule § 215.61, Limiting Arguments and Discussion to Evidence in the Admin Record 

 
Under Tex. Occ. Code § 2301.709(d)(3), the rules must “specify clear expectations 

limiting arguments and discussion under Subsection (b) to evidence in the record of the contested 
case hearing held by the administrative law judge.” 

 
We do not have any specific objection to the current language in the addition of Rule 

§ 215.61, Limiting Arguments and Discussion to Evidence in the Administrative Record, but 
believe the rule should be modified to acknowledge the Board’s authority under Tex. Occ. Code 
§§ 2301.709(c) and 2301.711 to allow the Board to remand a case to SOAH under the language 
“any further action conducive to the issuance of a final order….” 

 
 We do note, however, that the rule doesn’t account for, clarify, or address a circumstance 
where a party is arguing that the error under Tex. Gov’t Code § 2001.058(e) is that the SOAH 
ALJ did not admit certain evidence presented. SOAH’s evidentiary rulings should be allowed to 
be addressed and discussed at oral argument since they may be an issue on a motion for 
rehearing or a basis for remand on appeal. 
 

New Rule § 215.62, Order of Presentations to the Board for Review of a Contested Case 
 

We do not have an objection to the addition of Rule § 215.62, Order of Presentations to 
the Board for Review of a Contested Case, and agree that a party that is adversely affected 
should have the opportunity to present its case first to the Board on oral argument with an 
opportunity for rebuttal. 
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TA i: A 1108 Lavaca, Suite 800
Austin, Texas 78701
Phone: 512-476-2686
nw,tada org

Texas Automobile Dealers Association

September 21, 2020

Ms. Tracey Beaver
General Counsel
Office of General Counsel
Texas Department of Motor Vehicles
4000 Jackson Avenue
Austin, TX 78731

Sent via email: rules@txdinv.zov

RE: Proposed rules: 43 TAC Chapter 215. Subchapter B.
Adjudicative Practice and Procedure

Dear Ms. Beaver:

Please accept the Following comments from the Texas Automobile Dealers Association
(TADA) regarding the proposed rules to Title 43, Chapter 215, Subchapter B. Adjudicative Practice
and Procedure, 43 TAC § 215.22,215.55,215.59-215.63, specifically, § 215.59 and 215.60, as
published in the August 21, 2020, Texas Register, 45 TavReg 5870 , et seq.

TADA appreciates the amendments the Board made at its August 6, 2020, Board meeting
and commends the Board for its reasonable revisions prior to the proposal’s publication in the Texas
Register.

As the Board is charged with making decisions that impact the lives and livelihoods of many
individuals, to limit the Board’s access to information, whether directly or indirectly, may preclude
the Board from having the benefit of necessary information with which to make an informed
decision.

In order to allow a party and their counsel to accommodate the Board in their decision-
making for a cause of action that parties have expended time and treasure litigating and that may
affect the public, the dealership and their employees, as well as the community and State, TADA
offers the foLlowing concerns for discussion and amendment.
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Proposed 43 TAC * 215.59. ReqUest for Oral Ar2ument.

This proposal states that the department staff shall notify the parties regarding their
opportunity to provide oral argument concerning a PFD before the board. If a party fails to timely
submit a written request for oral argument, that party shall not present oral argument at the board
meeting.’

In order to avoid a misunderstanding and for clarification, TADA suggests that the Board
consider including within the proposed rule, a provision that discusses how the department’s staff
is to give notice to a party as well as how the written notice from a party is to be given to the Office
of General Counsel (OGC) with respect to a party’s request to present oral argument.

For example, prior to a Board meeting, is the staff’s notice to be given to parties in writing,
as is required in the proposal by a party who requests oral argument before the Board? Can the
staffs notice to be given orally? Is notice acceptable if given by telephone, certified mail, or email?

With respect to a party’s required written notice to the OGC who requests oral argument, is
the written notice to be sent certified, overnight, or does an email or facsimile satisfy the “written
notice” to request oral argument per the proposed notice requirement?

In order to avoid a dispute as to whether a notice was satisfactorily sent or received by either
the OGC or a party, TADA suggests the Board address these issues in the proposal so that there is
no confusion regarding a compliant notice.

The proposal could state that notice is to be given to the department by a party as provided
for in the document delivery provision in 43 TAC § 215.30 which allows delivery in person, by first-
class mail to the address of the department, or by electronic document transfer to a destination
designated by the department. As an alternative, a reference to 43 TAC § 215.49 which provides
for service upon all parties and the department regarding pleadings, petitions, briefs, and other
documents, is to be sent by first-class mail, hand delivery, facsimile, or email, could be referenced.

Specifically providing the means for a notice within the proposal may avoid an issue as to
whether notice to a party or a written notice to the Board was properly sent.

‘ 215.59 (a) At least 30 days prior to the date of a board meeting during which the board
will review a contested case, department staff shall notify the parties regarding the opportunity to
attend and provide oral argument concerning a proposal for decision before the board.

(b) If a party wants to provide oral argument at the board meeting, it must submit a
written request for oral argument to the department’s Office of General Counsel at least 14 days
prior to the date of the board meeting at which the party’s contested case will be considered.

Ic) If a party timely submits a written request for oral argument, that an may present
oral argument at the board meeting. If a party fails to timely submit a written request for oral
argument, that party shall not present oral argument at the board meeting.

Page 2
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Proposed 43 TAC § 215.60. Presentation Aids.

When a party and their counsel use charts, documents, PowerPoint, or other aids in their
presentation to the Board, it is not to overwhelm or confuse the Board, it is to assist the Board in
arriving at their Final Order decision.

The proposal defines a “presentation aid” as “written materials, such as a document or
PowerPoint slides which contain a party’s arguments and discussion of evidence, laws, and rules
regarding the contested case.”2

After defining a “presentation aid,” the proposal states that this aid “shall be single-sided,
double-spaced, 8.5 inches by II inches, and at least 12 point type.”

The number of pages for “initial presentation” is limited to four (4) pages and a rebuttal
presentation is limited to two (2) pages for a total of six (6) pages.

The penalty for providing more than the 4 and 2 limited number of pages gives the
department the right NOT to provide the presentation aid to the Board and that same party is
prevented from providing the presentation aid to the Board at the Board meeting.3

1. Clearly define “presentation aid.”

TADA requests that the definition of “presentation aid” specifically exclude a party’s
proposed order, a proposal for decision, new findings of fact or conclusions of law.

As the Board voted at the August 6’’ Board meeting not to include the proposed language that
stated that “the department will not accept any written proposed orders, proposals for decision, new
findings of fact or conclusions of law from a party to a contested case,” a clarification in the rule’s
definition to exclude these documents from what is a “presentation aid’ will avoid a future

2(b) For the purposes of this section, presentation aids are defined as written materials,
such as a document or PowerPoint slides which contain a party’s arguments and discussion of
evidence, laws, and rules regarding the contested case. Presentation aids shall be limited to
evidence contained in the SOAH administrative record and consistent with the scope of the
board’s authority to take action under Government Code §2001.058(e). However, any party may
argue that the board should remand the case to SOAH.

2(d) Presentation aids shah be single-sided, doubLe-spaced, 8.5 inches by I inches, and at
least 12-point type. Initial presentation aids are limited to four pages, and rebuttal presentation
aids are limited to two pages for a total of six pages. If a party provides the department with a
presentation aid that contains more pages than the maximum allowed, the department shall not
provide the presentation aid to the board and the party shall not provide the presentation aid to
the board at the board meeting.

Page 3
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misunderstanding as to what is a “presentation aid.”

TADA also requests that aparty’s filed briefs, replies, exceptions, and response toexceptions
be given to the Board members and that the rule provide that these filings are not within the
definition of “presentation aid” as they are provided to each Board member.

Although the Board and the proposal may not intend that these filings are a “presentation
aid,” in order to avoid future confusion, to clearly define a presentation aid will benefit the Board,
staff and parties. As a party is allowed to make such filings, the Board, as the final decision-maker
in the TxDMV’s administrative contested case process, should not be excluded from any party’s
filings.

2. The proposal should take account of different types of presentation aids.

A party should not be so limited in its “presentation aid” to the Board as proposed because
not all presentation aids fit within the narrow confines allowed for a “presentation aid.” For
example, a PowerPoint, which is defined as a “presentation aid,” neither lends itself to 8.5 inches
by Il inches in size, nor to a4 or 2 page limitation. Another type of aid includes easel charts, which
also do not lend itself to 8.5 inches by II inches.

If a limitation regarding a “presentation aid” is necessary, TADA suggests that the proposal
should reasonably address the types of aids that may be used in a presentation.

3. Discussion of “presentation aid” proposal.

A “presentation aid’ is intended by a party to assist the Board in its decision-making. If a
party provides more information to the Board than a Board member reviews, that is the Board
member’s decision.

A Board member’s understanding of the issues and their vote may impact hundreds of
employees, millions of dollars, a specific community, as well as the entire State. The Board should
not adopt a rule that confines and restricts potentially necessary information that a Board member
needs in order to make a decision.

The use of a presentation aid as well as the information from a party to a Board member
should be at the discretion of the party and their counsel, lithe Board determines a limitation is in
the best interests of the parties, then a rule should be narrowly defined; allow for reasonable limits;
and, be based on the type of presentation aid.

A party and theircounsel should be given the latitude to provide the Board with the necessary
information for a Board member to reach a reasoned and thoughtful decision. Any limitation should
account for what is reasonable with respect to the type of a presentation aid provided by a party and
their counsel such as a PowerPoint, easel charts, photographs. or a paper aid.

Page 4
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TADA requests that this proposal be re-visited with respect to defining, for clarification
purposes, what is and is not a presentation aid; the types of aids utilized; and, what is reasonable for
a party and their counsel to provide while balancing the interests of counsel and their client in
addition to the Board’s need to have adequate information to make a decision.

SUMMARY

If the Board adopts a practice and procedure rule regarding information that is provided prior
to the issuance of a Final Order, it should be designed to provide the Board with the necessary
information for their deliberations—it should not be designed to limit information or to shield the
Board from gratuitous information.

The August 6” board meeting discussion allowing a party to present a proposed order, a
proposal for decision, and new findings of fact or conclusions of law, demonstrates that a party
should be given the opportunity to provide such to the Board, as these filings can be useful during
Board deliberations and elucidate facts and conclusions for a Board member.

The party-provided documentation and discussion to the Board should be the party’s and
counsel’s decision. If counsel overwhelms the Board with extraneous information, this action may
result to their disadvantage; however, if a rule limits the information so that it prevents the Board
from understanding a party’s arguments, applicable law, and facts, then the rule is not in the best
interests of anyone—the Board, the parties, or the State.

Frequently cited and often repeated is when a finding of fact or conclusion of law made by
an Administrative Law Judge (AU) may be changed or when an order may be vacated of modified.4

It should not he lost on the Board that the Legislature determined that there a times when a
finding of fact or a conclusion of law needs to be changed or an order vacated or modified.

The Board’s authority to amend an order or vacate or modify an AU’s order should not be

4Government Code §2001.058(e): “A state agency may change a finding of fact or
conclusion of law made by the administrative law judge, or may vacate or modify an order issued
by the administrative judge, only of the agency determines:

(I) that the administrative law judge did not properly apply or interpret applicable law,
agency rules, written policies provided under Subsection (c), or prior administrative decisions;

(2) that a prior administrative decision on which the administrative Law judge relied is
incorrect or should be changed; or

(3) that a technical error in a finding of fact should be changed.
The agency shall state I writing the specific reason and legal basis for a change made under this
subsection.
(TEX. GOV’T CODE ANN. §2001.058(e) (Vernon Supp. 2019).

Page 5
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lightly dismissed. Incorrect applications or interpretations of laws, policies, rules or prior
administrative decisions occur at the AU level .A prior administrative decision on which an AU
relies may be determined to be incorrect or should be changed by the Board. Finally, a technical
error in a finding of fact may need to be changed by the Board.

In order to comply with the Legislature’s grant of authority to an agency and its Board to
correct an order from an AU, the Board must have the benefit of the necessary information including
an understanding of the case, the law, the facts, and prior decisions, so as to comply with the
requirements laid out and conferred on it in Government Code §2001.058(e). The agency and Board
are a check on the AU and must have the necessary information to perform this duty.

What is given or presented to the Board should be at the discretion of counsel. To strictly
limit the Board to receive a total of 6 pages of presentation aids may prevent the Board from
obtaining the necessary data as well as an understanding of the facts and arguments.

A practice and procedure rule regarding information provided to a decision-maker should
give weighted consideration to party’s counsel’s experience and expertise. The proposal should be
amended so as to allow a party to provide to the Board the necessary information for its deliberations
and compliance with its responsibilities.

Respectfully submitted, r

nPhiIlip
General Counse/EVP
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Susan G. White, Esq. 
  111 Congress Avenue, Suite 1070 

A LIMITED LIABILITY PARTNERSHIP     Austin, Texas 78701 
ATTORNEYS & COUNSELORS   (512) 542-5103 (Direct) 

   (512) 469-0930 (Fax) 
  swhite@shackelford.law 
     

 
Shackelford, Bowen, McKinley & Norton, LLP 

Dallas    Nashville    Austin    Fort Worth     Frisco     Houston     Baton Rouge 
 
 

 

 
September 18, 2020 
 
 
 
Via Email (rules@txdmv.gov) 
Office of General Counsel 
Attn:  Tracey Beaver, Esq. – General Counsel 
Texas Department of Motor Vehicles 
4000 Jackson Avenue 
Austin, Texas 78731 
 
 RE: Comments on Proposed Rules 43 T.A.C. Sections 215.60, 215.61 and 215.63 

Relating to Contested Cases 
 
Dear Ms. Beaver: 
 
I have had the privilege of representing franchised new motor vehicle dealers before this agency 
for 25 years.  Mr. Bennett was kind enough to copy me with his September 18, 2020 letter you 
regarding his requested modifications to proposed rules 43 T.A.C. Sections 215.60, 215.61 and 
215.63 related to contested cases, a copy of which is attached for your convenience. 
 
Please accept this letter as my complete endorsement of Mr. Bennett’s requested modifications to 
the proposed rules contained in his letter.  To limit the parties in their presentation as currently 
proposed on matters that are sometimes very complex, could have the adverse effect of denying 
parties their due process rights under the statutes the Board is charged with enforcing. 
 
Thank you for the opportunity to provide comments, and for your kind consideration of the 
requested modifications.  If you have any questions for me, I would be happy to hear from you. 
 
Best regards, 

 
Susan G. White 
 
Enclosure 
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ADOPTION OF 1 

SUBCHAPTER B. PUBLIC MEETINGS AND HEARINGS 2 

43 TAC §206.22 3 

INTRODUCTION. The Texas Department of Motor Vehicles adopts amendments to 43 TAC §206.22 4 

concerning contested cases. The department adopts §206.22 with changes to the proposed text as 5 

published in the August 21, 2020, issue of the Texas Register (45 TexReg 5866). 6 

 The department adopts nonsubstantive changes to §206.22(f)(5) to substitute "State Office of 7 

Administrative Hearings" for "SOAH" because "SOAH" isn't defined in §206.22. Also, the department 8 

clarified §206.22(f)(2) by stating a party may make a closing statement in addition to a rebuttal, which is 9 

consistent with current practice. 10 

REASONED JUSTIFICATION. The department adopts amendments to §206.22 in response to a petition for 11 

rulemaking dated February 5, 2019, regarding minimum time limits for parties to a contested case to make 12 

presentations to the board of the Texas Department of Motor Vehicles (board) when the board reviews a 13 

contested case before issuing a final order. The department also adopts amendments in response to 14 

informal comments to the informal working draft of the amendments that the department posted on its 15 

website prior to publishing the proposed amendments in the Texas Register. Further, the department 16 

adopts amendments to implement Occupations Code §2301.709(d). Lastly, the department adopts 17 

amendments to add a reference in §206.22(a)(2) and (b)(3) to the current exception in subsection (e), 18 

which authorizes the board chairman to grant a person more than three minutes to speak to the board 19 

on an agenda item. The amendments provide the parties with an adequate amount of time to make their 20 

initial presentation, rebuttal, and closing statement; authorize the board chairman to grant each party 21 

additional time; require an intervening party in support of another party to share in that party's time; and 22 

clarify that time spent by a party responding to any board questions is not counted against their time.  23 
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 The chairman currently has the authority under §206.22(e) to grant each party more than three 1 

minutes to present their contested case; however, the rulemaking petition and many informal 2 

commenters who commented on the department's informal working draft of Title 43 TAC §215.61 3 

requested the department to amend §206.22 to give each party a minimum of 20 minutes to present their 4 

contested case to the board. The department adopts amendments to §206.22 to grant each party a 5 

maximum of 20 minutes for their initial presentation, and five minutes for any rebuttal and closing 6 

statement. However, the department reminds the parties that the board is not authorized to relitigate 7 

contested cases. In the Sunset Advisory Commission Staff Report with Final Results, 2018 -2019, 86th 8 

Legislature, the Sunset Advisory Commission warned the board that the board is not authorized to 9 

relitigate contested cases. The State Office of Administrative Hearings (SOAH) proceedings provide the 10 

parties to a contested case an opportunity to make arguments and produce evidence in accordance with 11 

standard processes under the Texas Administrative Procedure Act, Government Code Chapter 2001. SOAH 12 

proceedings can last from hours to weeks, depending on the complexity of the case. 13 

 The amendments give each party an adequate amount of time to present their case to the board 14 

for most cases, while providing the chairman with the authority to grant more time for cases that warrant 15 

more time, consistent with the board's role under Government Code §2001.058(e) and Occupations Code 16 

Chapter 2301 for cases that are governed by Chapter 2301. The parties aren't required to provide oral 17 

argument to the board. Also, the parties are authorized to file presentation aids under new 43 TAC 18 

§215.60 for cases that are governed by Occupations Code Chapter 2301. New §215.60 is also published in 19 

this issue of the Texas Register. The department will provide the party's presentation aids to the board if 20 

the party complies with the requirements under §215.60, regardless of whether the party timely requests 21 

an opportunity to provide oral argument to the board under new §215.59, which is also published in this 22 

issue of the Texas Register. In addition, the board has access to the SOAH administrative record. 23 
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SUMMARY OF COMMENTS. 1 

 The department received one written comment on the proposal. 2 

Comment. 3 

 The department received a written comment from Coffey & Alaniz, PLLC in support of the 4 

proposed amendments. 5 

Agency Response. 6 

 The department appreciates the supportive comment. 7 

STATUTORY AUTHORITY. The department adopts amendments under Occupations Code §2301.153(a)(8), 8 

which authorizes the board to adopt rules; Occupations Code §2301.155, which authorizes the board to 9 

adopt rules as necessary or convenient to administer Occupations Code Chapter 2301 and to govern 10 

practice and procedure before the board; Occupations Code §2301.709(d), which authorizes the board to 11 

adopt rules that establish standards for reviewing a case under Occupations Code Chapter 2301, 12 

Subchapter O; Occupations Code §2302.051, which authorizes the board to adopt rules as necessary to 13 

administer Occupations Code Chapter 2302; Transportation Code §502.091, which authorizes the 14 

department to adopt and enforce rules to carry out the International Registration Plan; Transportation 15 

Code §623.002, which authorizes the board to adopt rules that are necessary to enforce Transportation 16 

Code Chapter 623; Transportation Code §643.003, which authorizes the department to adopt rules to 17 

administer Transportation Code Chapter 643; Government Code §2001.004(1), which authorizes a state 18 

agency to adopt rules of practice that state the nature and requirements of all available formal and 19 

informal procedures; and Transportation Code §1002.001, which authorizes the board to adopt rules that 20 

are necessary and appropriate to implement the powers and the duties of the department. 21 

CROSS REFERENCE TO STATUTE. Occupations Code §§2301.001, 2301.153(a)(1) and (a)(7), and Chapter 22 

2301, Subchapter O; Occupations Code §2302.354 and §2302.355; Transportation Code §§502.091, 23 
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623.271 -623.272, 643.251 -643.257, §1004.002; and Government Code Chapter 2001, Subchapters C and 1 

F. 2 

TEXT.  3 

SUBCHAPTER B. PUBLIC MEETINGS AND HEARINGS 4 

43 TAC §206.22 5 

§206.22. Public Access to Board Meetings. 6 

 (a) Posted agenda items. A person may speak before the board on any matter on a posted agenda 7 

by submitting a request, in a form and manner as prescribed by the department, prior to the matter being 8 

taken up by the board. A person speaking before the board on an agenda item will be allowed an 9 

opportunity to speak:  10 

  (1) prior to a vote by the board on the item; and  11 

  (2) for a maximum of three minutes, except as provided in subsections [subsection] (d)(6), 12 

(e), and (f) of this section.  13 

 (b) Open comment period.  14 

  (1) At the conclusion of the posted agenda of each regular business meeting, the board 15 

shall allow an open comment period, not to exceed one hour, to receive public comment on any other 16 

matter that is under the jurisdiction of the board.  17 

  (2) A person desiring to appear under this subsection shall complete a registration form, 18 

as provided by the department, prior to the beginning of the open comment period.  19 

  (3) Except as provided in subsections [subsection] (d)(6) and (e) of this section, each 20 

person shall be allowed to speak for a maximum of three minutes for each presentation in the order in 21 

which the speaker is registered.  22 
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 (c) Disability accommodation. Persons with disabilities, who have special communication or 1 

accommodation needs and who plan to attend a meeting, may contact the department in Austin to 2 

request auxiliary aids or services. Requests shall be made at least two days before a meeting. The 3 

department shall make every reasonable effort to accommodate these needs. 4 

 (d) Conduct and decorum. The board shall receive public input as authorized by this section, 5 

subject to the following guidelines. 6 

  (1) Questioning of those making presentations shall be reserved to board members and 7 

the department's administrative staff. 8 

  (2) Organizations, associations, or groups are encouraged to present their commonly held 9 

views, and same or similar comments, through a representative member where possible. 10 

  (3) Presentations shall remain pertinent to the issue being discussed. 11 

  (4) A person who disrupts a meeting shall leave the meeting room and the premises if 12 

ordered to do so by the chair. 13 

  (5) Time allotted to one speaker may not be reassigned to another speaker. 14 

  (6) The time allotted for presentations or comments under this section may be increased 15 

or decreased by the chair, or in the chair's absence, the vice chair, as may be appropriate to assure 16 

opportunity for the maximum number of persons to appear. 17 

 (e) Waiver. Subject to the approval of the chair, a requirement of this section may be waived in 18 

the public interest if necessary for the performance of the responsibilities of the board or the department. 19 

 (f) Contested Cases. The parties to a contested case under review by the board will be allowed an 20 

opportunity to provide oral argument to the board, subject to the following limitations and conditions. 21 

  (1) Each party shall be allowed a maximum of 20 minutes for their initial presentation. 22 
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  (2) Each party shall be allowed a maximum of 5 minutes for rebuttal and any closing 1 

statement. 2 

  (3) Any party that is intervening in support of another party shall share that party's time. 3 

  (4) Time spent by a party responding to any board questions is not counted against their 4 

time. 5 

  (5) Time spent objecting when another party allegedly attempts to make arguments or 6 

discuss evidence that is not contained in the State Office of Administrative Hearings' administrative record 7 

is not counted against the objecting party's time. 8 

(6) The board chairman is authorized to grant each party additional time. 9 

  (7) A party must timely comply with the requirements of §215.59 of this title (relating to 10 

Request for Oral Argument) before it is authorized to provide oral argument to the board. 11 

CERTIFICATION.  The agency certifies that legal counsel has reviewed the proposal and found it to be  12 

within the state agency's legal authority to adopt. 13 

 Issued at Austin, Texas, on MM DD, YYYY. 14 

             15 
         Tracey Beaver, General 16 
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ADOPTION OF 1 

SUBCHAPTER B. ADJUDICATIVE PRACTICE AND PROCEDURE 2 

43 TAC §215.22 and §215.55 3 

SUBCHAPTER B. ADJUDICATIVE PRACTICE AND PROCEDURE 4 

§§215.59 - 215.63 5 

INTRODUCTION. The Texas Department of Motor Vehicles adopts amendments to Title 43 TAC §215.22 6 

and §215.55, and adopts new 43 TAC §§215.59 - 215.63, concerning contested cases. The department 7 

adopts §§215.22 and 215.59 - 215.63 with changes to the proposed text as published in the August 21, 8 

2020, issue of the Texas Register (45 TexReg 5870). The department adopts §215.55 without changes to 9 

the proposed text as published in the August 21, 2020, issue of the Texas Register (45 TexReg 5870). 10 

 The department adopts nonsubstantive changes to §215.22 to add the word "department" to 11 

make it clear that it is the department staff who may advise the board, the hearing officer, and a person 12 

delegated power from the board under Occupations Code §2301.154 regarding the contested case and 13 

any procedural matters. The department also deleted commas after the word "Code" in the citations to 14 

statutes. 15 

REASONED JUSTIFICATION. The amendments to §215.22 and §215.55 and new §§215.59 - 215.63 are 16 

necessary to implement Occupations Code §2301.709(d). The department also adopts amendments to 17 

§215.22 and §215.55 to conform to statute and existing rules. The department further adopts 18 

amendments to §215.22(b) in response to a petition for rulemaking. 19 

 On April 3, 2020, the department posted on its website an informal draft of these rules for public 20 

comment. The department considered the informal comments when drafting the proposed rules to 21 

publish in the Texas Register for public comment. The department also published the proposed rules in 22 
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the Texas Register on August 21, 2020, and considered the comments that were timely submitted to the 1 

department. 2 

 The department adopts amendments to §215.22(a) to be consistent with Government Code 3 

§2001.061 regarding ex parte communications and Occupations Code Chapter 2301. In response to an 4 

informal comment regarding §215.22(a), the department added the word "person," which is included in 5 

§2001.061. The department also adopts amendments to §215.22(a) to expand the scope of prohibited ex 6 

parte communications to be consistent with §2001.061. The department further adopts amendments to 7 

§215.22(a) to correct grammatical errors. 8 

 The department adopts amendments to §215.22(b) to acknowledge the authority and limitations 9 

under existing law for department staff to communicate regarding contested cases with board members, 10 

the hearing officer, and a person delegated power from the board under Occupations Code §2301.154. 11 

The department adopts amendments to §215.22(b) to implement Occupations Code §2301.709(d)(1) 12 

regarding the role of division personnel in advising the board or a person delegated power from the board 13 

under Occupations Code §2301.154. New §215.22(b) is further adopted in response to a petition for 14 

rulemaking dated February 5, 2019, requesting the department to prohibit department staff from 15 

providing any recommendations to the board on contested cases. However, when the department is a 16 

party to the contested case, department staff are authorized to recommend a final decision, just as any 17 

other party is authorized to recommend a final decision. 18 

 The department renumbered the current §215.22(b) to §215.22(c) and made a conforming 19 

amendment to §215.22(c) because not all cases under Occupations Code Chapter 2301 have a hearing 20 

officer. 21 

 The department adopts amendments to §215.55 to make the language consistent with §215.58 22 

under which the board delegated final order authority in certain cases. 23 
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 The department adopts new §§215.59 - 215.63 to implement Occupations Code §2301.709(d), 1 

which requires the board to adopt rules that establish standards for reviewing a case under Occupations 2 

Code Chapter 2301, Subchapter O regarding hearing procedures. Section 2301.709(d) requires the rules 3 

to: 1) specify the role of the department's personnel in managing contested cases before the board or a 4 

person delegated power from the board under Occupations Code §2301.154, including advising on 5 

procedural matters; 2) specify appropriate conduct and discussion by the board regarding proposals for 6 

decisions issued by administrative law judges; 3) specify clear expectations limiting arguments and 7 

discussion on contested cases to evidence in the record of the contested case hearing held by the 8 

administrative law judge; 4) address ex parte communications; and 5) distinguish between using industry 9 

expertise and representing or advocating for an industry when the board is reviewing a contested case 10 

under Occupations Code Chapter 2301, Subchapter O regarding hearing procedures. 11 

 At this time, the department declines to adopt rules under Occupations Code §2301.709(d)(2) to 12 

specify the appropriate conduct and discussion by a person delegated power from the board under 13 

Occupations Code §2301.154 regarding a Proposals for Decision (PFD) issued by an administrative law 14 

judge. Under 43 TAC §215.88, the board only delegated power under Occupations Code §2301.154 in 15 

cases in which there has not been a decision on the merits, so there will not be a PFD issued by an 16 

administrative law judge in the delegated cases. 17 

 Section 215.59 is consistent with the department's current practice of requiring a party to timely 18 

request oral argument before being granted the privilege of providing oral argument. The department 19 

adopts §215.59 with substantive changes. The first substantive change clarifies that the date of the board 20 

meeting is only a proposed date on which the board may review the contested case. Even though a board 21 

meeting may be tentatively scheduled 30 days out, there is no guarantee that the meeting will actually 22 

occur on that date. Board meetings have been canceled in the past. Also, circumstances might require the 23 
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chairman to cancel or pass on a specific agenda item. This change to the proposed text as published does 1 

not affect persons not otherwise on notice or add additional costs. The board has the discretion on 2 

whether to allow oral arguments under Occupations Code §2301.709(b). The department and the board 3 

chairman need to know in advance whether a party wants to provide oral argument so the department 4 

and the chairman can efficiently organize and schedule the board meeting, including the order in which 5 

certain agenda items are heard. 6 

 In addition, the department adopts §215.59(b) with changes to require the parties to send their 7 

request for oral argument to the contact listed in the department's notice to the parties, rather than to 8 

the department's Office of General Counsel. The department modified its procedure, so a division other 9 

than the Office of General Counsel will send the notice to the parties and receive the requests from the 10 

parties to provide oral argument. The department further adopts §215.59 with changes, which the 11 

department made in response to comments that were timely submitted to the department. These 12 

changes to the proposed text as published do not affect persons not otherwise on notice or add additional 13 

costs. Parties aren't required to provide oral argument to the board. 14 

 The department adopts §215.60 with changes. The department made changes in response to 15 

comments that were timely submitted to the department. Section 215.60 authorize the parties to submit 16 

written presentation aids to the department to provide to the board, regardless of whether the party 17 

requested the opportunity to provide oral argument. The department removed the word "PowerPoint" 18 

from the definition of "presentation aids" and substituted the generic word "presentation" to make it 19 

clear that any "presentation slides" are acceptable. The department also adopts §215.60 with 20 

nonsubstantive changes for clarity and consistency. These changes to the proposed text as published do 21 

not affect persons not otherwise on notice or add additional costs. Parties aren't required to provide 22 

presentation aids. 23 
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 The page limit on the presentation aids strikes a balance between allowing parties to clearly and 1 

concisely present their case to the board vs. allowing the parties to relitigate their case to the board. In 2 

the Sunset Advisory Commission Staff Report with Final Results, 2018 - 2019, 86th Legislature, the Sunset 3 

Advisory Commission warned the board that the board is not authorized to relitigate contested cases. The 4 

State Office of Administrative Hearings (SOAH) proceedings provide the parties to a contested case an 5 

opportunity to make arguments and produce evidence in accordance with standard processes under the 6 

Texas Administrative Procedure Act, Government Code Chapter 2001. SOAH proceedings can last from 7 

hours to weeks, depending on the complexity of the case. 8 

 Also, the department adopts uniform standards for the size and appearance of the presentation 9 

aids so the aids will fit into the board book that the department provides to the board, so the board 10 

members can easily read the presentation aids, so the parties have a clear understanding of what is 11 

allowed, and so the parties can be held to the same standard to avoid an unfair advantage. There is no 12 

guarantee that the presentation aids will be provided to the board members in a form other than the 13 

board books that the department provides to the board prior to the board meeting. Our current board 14 

meetings are being held via telephone conference call, rather than in person, due to the COVID-19 15 

pandemic. 16 

 The board has authority to allow presentation aids that are consistent with the SOAH 17 

administrative record and the board's authority under Government Code §2001.058(e) and Occupations 18 

Code Chapter 2301. Section 215.60 requires the parties to timely provide their presentation aids to the 19 

department and all other parties. Occupations Code §2301.709(a) says the board may only consider 20 

materials that are timely submitted. The department needs the presentation aids in advance so the 21 

department can include them in the board book that the department provides to the board members and 22 

so the department can advise the board. The other parties need the presentation aids in advance so they 23 
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can provide a rebuttal presentation aid if needed, determine whether they want to request an oral 1 

argument, and prepare for any oral argument. 2 

 The department adopts §215.61 with a change. The department made a change in response to 3 

comments that were timely submitted to the department. The change to the proposed text as published 4 

does not affect persons not otherwise on notice or add additional costs. Parties aren't required to provide 5 

oral argument to the board. 6 

 Section 215.61 establishes the boundaries on the board's authority regarding review of contested 7 

cases. Section 215.61(a) complies with Occupations Code Section 2301.709(d)(3), which requires the 8 

board to adopt rules that specify clear expectations limiting oral arguments and discussion to evidence in 9 

the record of the contested case hearing held by the Administrative Law Judge (ALJ). Section 215.61(a) 10 

reminds the parties to a contested case that they must limit their arguments and discussion to evidence 11 

that is contained in the SOAH administrative record. Section 215.61(b) also states each party is responsible 12 

for objecting when another party attempts to make arguments or engage in discussion regarding evidence 13 

that is not contained in the SOAH administrative record. Timely objections to arguments or discussion 14 

about evidence that is outside of the SOAH administrative record are necessary to allow board members 15 

to appropriately and efficiently review and decide contested cases. Timely objections give our board the 16 

opportunity to make a decision on the spot and to say on the record whether they did or didn't consider 17 

the evidence, which could avoid an unnecessary motion for rehearing or petition for judicial review. The 18 

board chairman has the authority to preside over board meetings and to make rulings on motions and 19 

points of order under Transportation Code §1001.023(b)(1). 20 

 In response to informal comments on the informal working draft of these rules, the department 21 

added language expressly authorizing a party to argue that the board should remand the case to SOAH. 22 

However, the language in §215.61(a) does not authorize the parties to make arguments about evidence 23 
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that is outside of the SOAH administrative record or to discuss evidence that is outside of the SOAH 1 

administrative record. Occupations Code §2301.709(d)(3) requires the board's rules to specify clear 2 

expectations limiting arguments and discussion " to evidence in the record of the contested case hearing 3 

held by the administrative law judge." Although Government Code §2001.058(e) and Occupations Code 4 

Chapter 2301 do not expressly authorize the board to remand a contested case to SOAH, SOAH's 5 

administrative rule (Title 1 TAC §155.153(b)(13)) contemplates remands, and SOAH decides how it will 6 

respond to the remand order. 7 

 The department adopts §215.62 with changes. Section 215.62 sets out the order of presentations 8 

to the board for review of a contested case. The department made changes in response to a comment 9 

that was timely submitted to the department. The department also made changes to be consistent with 10 

the terminology used in 43 TAC §206.22, which is also published in this issue of the Texas Register. In 11 

addition, the department clarified that each party has an opportunity to provide a closing statement in 12 

addition to a rebuttal, which is consistent with current practice. Lastly, the department added a cross-13 

reference to the time limits under §206.22. These changes to the proposed text as published do not affect 14 

persons not otherwise on notice or add additional costs. Parties aren't required to provide oral argument 15 

to the board. 16 

 Section 215.62 complies with Occupations Code Section 2301.709(d), which requires the board to 17 

adopt rules that establish standards for reviewing a case under Occupations Code Chapter 2301, 18 

Subchapter O, as well as Occupations Code Section 2301.709(d)(1), which requires the board to adopt 19 

rules that specify the role of division personnel in managing contested cases before the board. Also, the 20 

chairman of the board has the authority to preside over board meetings under Transportation Code 21 

§1001.023(b)(1), including the authority to determine who has the floor to speak during a board meeting. 22 

Contested Case Rule Subcommittee January 19, 2021 Page 190



TITLE 43. TRANSPORTATION Adopted Sections 
Part 10. Texas Department of Motor Vehicles  
Chapter 215 - Motor Vehicle Distribution 
 

12/10/20  Exhibit A 

 The department received informal comments on the informal working draft of the draft rule text. 1 

An informal comment requested the department to modify the language to say the party with the burden 2 

of proof shall have the opportunity to present oral argument first; however, the department also received 3 

comments stating the party that is adversely affected should have the opportunity to present oral 4 

argument first. The department adopts §215.62, which says the party that is adversely affected has the 5 

opportunity to make its initial presentation first. By having the adversely affected party present first, it 6 

helps to focus the board's review on issues the board is authorized to address, and it recognizes the SOAH 7 

ALJ's role in assessing the evidence and making a recommendation in the PFD. Also, the Texas Rules of 8 

Civil Procedure do not apply to the presentation before the board. In response to an informal comment 9 

requesting a clarification that the board has the authority to decide the order if both parties lose on an 10 

issue at SOAH, the department added the requested language. 11 

 An informal comment on the informal working draft of the rule text also requested an amendment 12 

that says only the party with the burden of proof should have the authority to make a rebuttal 13 

presentation. The department declined to make the requested change. The department adopts §215.62 14 

to give all parties an equal opportunity to make a rebuttal presentation and any closing statement. 15 

 The department adopts §215.63 with changes. The department made changes in response to 16 

comments that were timely submitted to the department regarding the proposal that was published in 17 

the Texas Register. These changes to the proposed text as published do not affect persons not otherwise 18 

on notice or add additional costs. Section §215.63 complies with the requirement for the board to adopt 19 

rules under Occupations Code Section 2301.709(d)(2) and (5) by addressing appropriate board conduct 20 

and discussion when reviewing a contested case, as well as distinguishing between using industry 21 

expertise and representing or advocating for an industry when reviewing a case under Occupations Code 22 

Chapter 2301, Subchapter O. Section 215.63, as published in the Texas Register, was previously modified 23 
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in response to informal comments that were submitted regarding the department's informal working 1 

draft of the rule text. The department modified the language to strike a balance between the 2 

requirements under Occupations Code §2301.709(d)(2) and (5); the limitations under Government Code 3 

Section 2001.058(e); the warning from the Sunset Advisory Commission that the board is not authorized 4 

to relitigate contested cases (Sunset Advisory Commission Staff Report with Final Results, 2018 - 2019, 5 

86th Legislature); and the case law regarding contested cases. Board members are not advocates for a 6 

particular industry. Transportation Code §1001.0221(b) requires the board to carry out its policy-making 7 

functions in a manner that protects the interests of the public and industry, maintains a safe and sound 8 

motor vehicle industry, and increases the economic prosperity of the state. 9 

SUMMARY OF COMMENTS. 10 

 The department received seven written comments on the proposal. The department received 11 

written comments from an individual; Cardwell, Hart & Bennett, LLP; Barack Ferrazzano Kirschbaum & 12 

Nagelberg LLP; Coffey & Alaniz, PLLC; the Texas Automobile Dealers Association (TADA); Padfield & Stout, 13 

LLP; and Shackelford, Bowen, McKinley & Norton, LLP. 14 

General Comment. 15 

 One commenter requested the department to adopt a new rule to clarify that the parties are 16 

allowed to file briefs with the board, in addition to the timing and page limitations for briefs. The 17 

commenter cited to Government Code §2001.062(a)(2), which allows an adversely affected party an 18 

opportunity to file exceptions and present briefs to the officials who are to render the decision. 19 

Agency Response. 20 

 The department disagrees with the comment and declines to adopt a new rule to expressly 21 

authorize briefs to be filed with the board. A party is authorized to file presentation aids under §215.60, 22 

which the department will provide to the board if the party complies with the requirements under 23 
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§215.60. The presentation aids enable each party to clearly and concisely present their case to the board, 1 

regardless of what documents they decide to include in their presentation aids. The parties have the 2 

discretion to decide how they will comply with the page limits. For a prior board meeting, the parties 3 

provided copies of the following as part of their presentation aids: photographs, excerpts from the PFD, a 4 

map, a chart, an architectural drawing, letters, and excerpts from depositions. 5 

 The parties have ample opportunity to submit briefs to SOAH prior to the issuance of the final 6 

PFD. In addition, the parties have ample opportunity to provide oral argument to the board under 7 

§215.59. The department provides each party a maximum of 20 minutes for their initial presentation and 8 

a maximum of five minutes for rebuttal and any closing statement when providing oral argument to the 9 

board under 43 TAC §206.22, which is also published in this issue of the Texas Register. Board members 10 

are authorized to ask the parties to answer questions during the board meeting, and the time spent 11 

answering board questions is not counted against the party's presentation time. Further, the board has 12 

access to the SOAH administrative record, so there is no need for the parties to provide it to the board. 13 

Lastly, in the Sunset Advisory Commission Staff Report with Final Results, 2018 - 2019, 86th Legislature, 14 

the Sunset Advisory Commission warned the board that the board is not authorized to relitigate contested 15 

cases. 16 

§215.22 17 

Comment. 18 

 One commenter stated it does not have any specific objection to the proposed amendments, and 19 

they believe the amendments comply with the statutory mandate. 20 

Agency Response. 21 

 The department appreciates the comment. 22 

§215.55 23 
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Comment. 1 

 One commenter stated it does not have any objection or opinion on the proposed amendments. 2 

Agency Response.  3 

 The department appreciates the comment. 4 

§215.59 5 

Comment. 6 

 Two commenters requested the department to modify the language to state how the department 7 

will give notice to a party regarding the opportunity to provide oral argument before the board. The 8 

commenters also requested the department to modify the language to state how a party must submit a 9 

written request for oral argument. 10 

Agency Response.  11 

 The department agrees with the comment. The department modified the language to state how 12 

the department will give notice to a party regarding an opportunity to provide oral argument before the 13 

board, as well as how a party must submit a written request for oral argument. The department further 14 

clarified that the department will deliver the notice using the last known address that the parties provided 15 

to the department. 16 

§215.60 17 

Comment. 18 

 A commenter requested the department to modify the definition of presentation aids to expressly 19 

include briefs, and three commenters agreed with the comment. 20 

Agency Response. 21 

 The department disagrees with the comment and declines to amend the rule to modify the 22 

definition of presentation aids to expressly include briefs. The parties have ample opportunity to submit 23 
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briefs to SOAH prior to the issuance of the PFD. Also, the parties are authorized under §215.60 to provide 1 

presentation aids in which they can clearly and concisely present their case to the board, regardless of 2 

what documents they decide to include in their presentation aid. The parties have the discretion to decide 3 

how they will comply with the page limits for presentation aids. For a prior board meeting, the parties 4 

provided copies of the following: photographs, excerpts from the PFD, a map, a chart, an architectural 5 

drawing, letters, and excerpts from depositions. 6 

 In addition, the parties have ample opportunity to provide oral argument to the board under 7 

§215.59. The department provides each party a maximum of 20 minutes for their initial presentation and 8 

a maximum of five minutes for rebuttal and any closing statement when providing oral argument to the 9 

board under 43 TAC §206.22, which is also published in this issue of the Texas Register. Board members 10 

are authorized to ask the parties to answer questions during the board meeting, and the time spent 11 

answering board questions is not counted against the party's presentation time. Further, the board has 12 

access to the SOAH administrative record, so there is no need for the parties to provide it to the board. 13 

Lastly, in the Sunset Advisory Commission Staff Report with Final Results, 2018 - 2019, 86th Legislature, 14 

the Sunset Advisory Commission warned the board that the board is not authorized to relitigate contested 15 

cases. 16 

§215.60 17 

Comment. 18 

 A commenter requested the department to increase the page limit on presentation aids from a 19 

total of six pages to a total of 35 pages if the board wants a page limit. The commenter also requested the 20 

department to exclude from the page limit any proposed final order, prior agency decision, and 21 

preliminary and concluding pages of a brief. The commenter further requested the department to add the 22 

word "chart" to the definition of "presentation aid." The commenter argues that the proposed page limit 23 
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will have the effect of giving undue weight to the SOAH ALJ's PFD and of violating the adversely-affected 1 

party's right to due process. Three commenters agreed with the comment. 2 

Agency Response. 3 

 The department modified the language to increase the page limit from four pages to eight pages 4 

for the initial presentation aid for a total of ten pages, including two pages for a rebuttal presentation aid. 5 

The department also amended §215.60 to authorize the board chairman to increase the page limits for 6 

presentation aids for each party. In addition, the department amended the language to exclude from the 7 

page count any cover pages with certain general information. Further, the department added the word 8 

"chart" to the definition of "presentation aid." 9 

 The department disagrees with the portion of the comment requesting the department to exclude 10 

proposed final orders, prior agency decisions, and pages of a brief from the page limit. The department 11 

declines to amend the rule to expressly allow proposed final orders, prior agency decisions, and briefs. 12 

The parties have ample opportunity to submit prior agency decisions and briefs to SOAH prior to the 13 

issuance of the final PFD. In addition, the parties have ample opportunity to provide oral argument to the 14 

board under §215.59. The department provides each party a maximum of 20 minutes for their initial 15 

presentation and a maximum of five minutes for rebuttal and any closing statement when providing oral 16 

argument to the board under 43 TAC §206.22, which is also published in this issue of the Texas Register. 17 

Board members are authorized to ask the parties to answer questions during the board meeting, and the 18 

time spent answering board questions is not counted against the party's presentation time. Further, the 19 

board has access to the SOAH administrative record, so there is no need for the parties to provide it to 20 

the board. Lastly, in the Sunset Advisory Commission Staff Report with Final Results, 2018 - 2019, 86th 21 

Legislature, the Sunset Advisory Commission warned the board that the board is not authorized to 22 

relitigate contested cases. 23 
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§215.60 1 

Comment. 2 

 Two commenters stated that there should be no limit on the number of pages for presentation 3 

aids. One of these comments stated that the rule should also allow for the submission of proposed orders 4 

and proposed findings of fact and conclusions of law. One of these commenters requested the 5 

department to modify the definition of "presentation aid" to specifically exclude the following so it is clear 6 

that they can be provided to the board: a party's proposed order, a PFD, and new findings of fact or 7 

conclusions of law. One of the commenters stated that a limit to the board's access to information may 8 

preclude the board from having the benefit of necessary information with which to make an informed 9 

decision. 10 

Agency Response. 11 

 The department modified the language to increase the page limit from four pages to eight pages 12 

for the initial presentation aid for a total of ten pages, including two pages for a rebuttal presentation aid. 13 

The department disagrees with the portion of the comment requesting the department to exclude a 14 

party's proposed order, a PFD, and new findings of fact or conclusions of law from the definition of 15 

"presentation aid," which includes page limits. The department also declines to amend the rule to 16 

expressly allow proposed final orders, a PFD, and new findings of fact or conclusions of law to be provided 17 

to the department to provide to the board. The parties have ample opportunity to submit final orders, a 18 

PFD, and findings of fact or conclusions of law to SOAH prior to the issuance of the final PFD. 19 

 Also, the parties are authorized under §215.60 to provide presentation aids in which they can 20 

clearly and concisely present their case to the board, regardless of what documents they decide to include 21 

in their presentation aid. The parties have the discretion to decide how they will comply with the page 22 

limits for presentation aids. For a prior board meeting, the parties provided copies of the following: 23 

Contested Case Rule Subcommittee January 19, 2021 Page 197



TITLE 43. TRANSPORTATION Adopted Sections 
Part 10. Texas Department of Motor Vehicles  
Chapter 215 - Motor Vehicle Distribution 
 

12/10/20  Exhibit A 

photographs, excerpts from the PFD, a map, a chart, an architectural drawing, letters, and excerpts from 1 

depositions. In addition, the parties have ample opportunity to provide oral argument to the board under 2 

§215.59. The department provides each party a maximum of 20 minutes for their initial presentation and 3 

a maximum of five minutes for rebuttal and any closing statement when providing oral argument to the 4 

board under 43 TAC §206.22, which is also published in this issue of the Texas Register. Board members 5 

are authorized to ask the parties to answer questions during the board meeting, and the time spent 6 

answering board questions is not counted against the party's presentation time. Further, the board has 7 

access to the SOAH administrative record, so there is no need for the parties to provide it to the board. 8 

Lastly, in the Sunset Advisory Commission Staff Report with Final Results, 2018 - 2019, 86th Legislature, 9 

the Sunset Advisory Commission warned the board that the board is not authorized to relitigate contested 10 

cases.  11 

§215.60 12 

Comment. 13 

 One commenter requested an amendment to the language to say that a party's filed briefs, 14 

replies, exceptions, and response to exceptions must be given to board members and that these filed 15 

documents are excluded from the definition of "presentation aid." 16 

Agency Response. 17 

 The department declines to amend the rule to expressly allow a party to file briefs, replies, 18 

exceptions, and responses to exceptions. The department declines to amend the rule to expressly require 19 

these documents to be provided to the board. The parties have ample opportunity to submit such 20 

documents to SOAH prior to the issuance of the final PFD. 21 

 Also, the parties are authorized under §215.60 to provide presentation aids in which they can 22 

clearly and concisely present their case to the board, regardless of what documents they decide to include 23 
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in their presentation aid. The parties have the discretion to decide how they will comply with the page 1 

limits for presentation aids. For a prior board meeting, the parties provided copies of the following: 2 

photographs, excerpts from the PFD, a map, a chart, an architectural drawing, letters, and excerpts from 3 

depositions. In addition, the parties have ample opportunity to provide oral argument to the board under 4 

§215.59. The department provides each party a maximum of 20 minutes for their initial presentation and 5 

a maximum of five minutes for rebuttal and any closing statement when providing oral argument to the 6 

board under 43 TAC §206.22, which is also published in this issue of the Texas Register. Board members 7 

are authorized to ask the parties to answer questions during the board meeting, and the time spent 8 

answering board questions is not counted against the party's presentation time. Further, the board has 9 

access to the SOAH administrative record, so there is no need for the parties to provide it to the board. 10 

Lastly, in the Sunset Advisory Commission Staff Report with Final Results, 2018 - 2019, 86th Legislature, 11 

the Sunset Advisory Commission warned the board that the board is not authorized to relitigate contested 12 

cases. 13 

§215.60 14 

Comment. 15 

 One commenter requested the department to take into account the different types of 16 

presentation aids, such as easel charts, photographs, and PowerPoint slides. The commenter stated that 17 

not all presentation aids fit within the narrow confines of the rule language. For example, an easel chart 18 

would not comply with the size limit of 8.5 inches by 11 inches. Also, if the board determines that a 19 

limitation is in the best interest of the parties, then a rule should be narrowly defined, allow for reasonable 20 

limits, and be based on the type of presentation aid. 21 

Agency Response. 22 
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 The department disagrees with the comment and declines to amend the rule language. The 1 

department must provide the presentation aids to the board in the board book materials that we provide 2 

to our board members. We need to limit the size to 8.5 inches by 11 inches, so the materials will fit within 3 

the board books. The parties have the discretion to decide how they will comply with the page limits. For 4 

example, for a prior board meeting, the parties provided copies of the following in compliance with the 5 

page limits that the department provided, as well as the 8.5-inch by 11-inch size limit: photographs, 6 

excerpts from the PFD, a map, a chart, an architectural drawing, letters, and excerpts from depositions. 7 

However, there is no guarantee that the presentation aids will be provided to the board members in a 8 

form other than the board books that the department provides to the board prior to the meeting. Our 9 

current board meetings are being held via telephone conference call, rather than in person, due to the 10 

COVID-19 pandemic. 11 

§215.60 12 

Comment. 13 

 A commenter requested the department to add language that says a party may submit 14 

presentation aids to the board, regardless of whether the party requests oral argument. Three 15 

commenters agreed with the comment. 16 

Agency Response.  17 

 The department agrees with the comment. The department added the requested language to 18 

clarify that a party may still submit presentation aids if they don't request oral argument. However, if the 19 

party does not timely request oral argument, they may not provide oral argument, even if they timely 20 

submit their presentation aids. The written presentation aids will be provided to the board prior to the 21 

board meeting. A party may decide that there is no need to provide oral argument in addition to the 22 

written presentation aids. 23 
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§215.60 1 

Comment. 2 

 A commenter requested the department to modify the language to make it clear that the scope 3 

of the board's authority to take action on a SOAH PFD isn't restricted to the actions authorized under 4 

Government Code §2001.058(e). The commenter stated the proposed rule could be construed as a 5 

relinquishment of the board's powers under Occupations Code §2301.709(c) and §2301.711. Three 6 

commenters agreed with the comment. 7 

Agency Response.  8 

 The department agrees with the comment. The department modified the language to reference 9 

the board's authority under Occupations Code Chapter 2301. However, the department reminds the 10 

commenters of the court's opinion in Hyundai Motor Am. v. New World Car Nissan, Inc., 581 S.W.3d 831 11 

(Tex. App.-Austin 2019, no pet.) regarding the limits and requirements that apply to the board under 12 

Government Code §2001.058(e).  Also, §2001.058(e) is the more specific statute that tells the board how 13 

they may change a finding of fact or conclusion of law made by the ALJ. 14 

§215.61 15 

Comment. 16 

 A commenter requested the department to modify the language to make it clear that the scope 17 

of the board's authority to take action on a SOAH PFD isn't restricted to the actions authorized under 18 

Government Code §2001.058(e). The commenter stated the proposed rule could be construed as a 19 

relinquishment of the board's powers under Occupations Code §2301.709(c) and §2301.711. The 20 

commenter also stated that SOAH has no authority to refuse to comply with a referring state agency's 21 

remand order. Three commenters agreed with the comment. A fourth commenter agreed with the 22 

comment and added that the rule doesn't account for, clarify, or address a circumstance where a party is 23 
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arguing that the error under Government Code §2001.058(e) is that the SOAH ALJ did not admit certain 1 

evidence presented.  2 

Agency Response.  3 

 The department agrees with the comments in part. The department modified the language to 4 

reference the board's authority under Occupations Code Chapter 2301. However, the department 5 

reminds the commenters of the court's opinion in Hyundai Motor Am. v. New World Car Nissan, Inc., 581 6 

S.W.3d 831 (Tex. App.-Austin 2019, no pet.) regarding the limits and requirements that apply to the board 7 

under Government Code §2001.058(e). Also, §2001.058(e) is the more specific statute that tells the board 8 

how they may change a finding of fact or conclusion of law made by the ALJ. The department agrees that 9 

SOAH's administrative rule (Title 1 TAC §155.153(b)(13)) contemplates remands. If the board determines 10 

that the SOAH ALJ did not admit certain evidence, the board could remand the case to SOAH, depending 11 

on the facts and issues. If the SOAH ALJ then admits the evidence, it may impact the ALJ's findings of fact 12 

or conclusions of law. 13 

§215.61 14 

Comment. 15 

 One commenter says the language in §215.61(b) is problematic. The rule says each party is 16 

responsible for objecting when another party attempts to make arguments or engage in discussion 17 

regarding evidence that is not in the SOAH administrative record. The rule text doesn't say what the 18 

consequence is for a party's failure to object. Also, the rule doesn't spell out the specifics, such as when 19 

the objection needs to be made or who will rule on the objections. Further, if a board member asks a 20 

question about something that isn't in the record, the party is put in the precarious position of objecting 21 

to a question from a board member who will vote for or against the party that objects. The burden should 22 
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be placed on the party who strays from the administrative record, rather than shifting the burden to the 1 

other party to police them during oral argument. 2 

Agency Response.  3 

 The department declines to amend §215.61 in response to the comment, and the department 4 

won't provide legal advice regarding the impact of a failure to object. Timely objections to arguments or 5 

discussion about evidence that is outside of the SOAH administrative record are necessary to allow board 6 

members to appropriately and efficiently review and decide contested cases. Timely objections give our 7 

board the opportunity to make a decision on the spot and to say on the record whether they did or didn't 8 

consider the evidence, which could avoid an unnecessary motion for rehearing or petition for judicial 9 

review. The board chairman has the authority to preside over board meetings and to make rulings on 10 

motions and points of order under Transportation Code §1001.023(b)(1). 11 

§215.62 12 

Comment. 13 

 A commenter stated if two or more parties on the same side of a case can agree among 14 

themselves on the order of presentation, there is no need for a rule that might contradict their proposed 15 

order of presentation of their oral arguments. One commenter stated that they do not have an objection 16 

to §215.62. 17 

Agency Response. 18 

 The department agrees with the comment requesting changes, and the department appreciates 19 

the comment regarding no objections to the language in §215.62. The department modified the language 20 

in §215.59(c) and §215.62(c), in response to the comment and limited the modified language to parties 21 

who are not adversely affected. If the parties who are not adversely affected reach an agreement on the 22 

order in which they want to provide oral argument, they must timely notify the department of the 23 
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agreement. The department needs to know about such agreements so we can organize the board meeting 1 

to help ensure it runs smoothly.  If any parties are adversely affected, the chairman determines the order 2 

in which such parties present oral argument under §215.62(b). In the event a party is intervening in 3 

support of another party, it is probably helpful for such parties to consecutively present any oral 4 

argument. 5 

§215.63 6 

Comment. 7 

 A commenter requested the department to modify the language to make it clear that the scope 8 

of the board's authority to take action on a SOAH PFD isn't restricted to the actions authorized under 9 

Government Code §2001.058(e). The commenter stated the proposed rule could be construed as a 10 

relinquishment of the board's powers under Occupations Code §2301.709(c) and §2301.711. Three 11 

commenters agreed with the comment. 12 

Agency Response. 13 

 The department agrees with the comment. The department modified the language to reference 14 

the board's authority under Occupations Code Chapter 2301. However, the department reminds the 15 

commenters of the court's opinion in Hyundai Motor Am. v. New World Car Nissan, Inc., 581 S.W.3d 831 16 

(Tex. App.-Austin 2019, no pet.) regarding the limits and requirements that apply to the board under 17 

Government Code §2001.058(e). Also, §2001.058(e) is the more specific statute that tells the board how 18 

they may change a finding of fact or conclusion of law made by the ALJ. 19 

STATUTORY AUTHORITY. The department adopts amendments and new sections under Occupations 20 

Code §§2301.153(a)(8), which authorizes the board to adopt rules; Occupations Code §2301.155, which 21 

authorizes the board to adopt rules as necessary or convenient to administer Occupations Code Chapter 22 

2301 and to govern practice and procedure before the board; Occupations Code §2301.709(d), which 23 
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authorizes the board to adopt rules that establish standards for reviewing a case under Occupations Code 1 

Chapter 2301, Subchapter O; Government Code §2001.004(1), which authorizes a state agency to adopt 2 

rules of practice that state the nature and requirements of all available formal and informal procedures; 3 

and Transportation Code §1002.001, which authorizes the board to adopt rules that are necessary and 4 

appropriate to implement the powers and the duties of the department. 5 

CROSS REFERENCE TO STATUTE. Occupations Code §§2301.001, 2301.151, 2301.152, 2301.153(a)(1), 6 

(a)(7), (a)(8), and Chapter 2301, Subchapter O; and Government Code Chapter 2001, Subchapters C and 7 

F. 8 

 9 

TEXT. 10 

SUBCHAPTER B. ADJUDICATIVE PRACTICE AND PROCEDURE 11 

43 TAC §215.22 and §215.55 12 

§215.22. Prohibited Communications. 13 

 (a) No person, party, attorney of record, or authorized representative in any contested case shall 14 

engage in, [make,] directly or indirectly, any ex parte communication, in violation of Government Code, 15 

§2001.061, concerning the [merits of the] contested case with [to] the board or hearing officer assigned 16 

to render a decision or make findings of fact and conclusions of law in a contested case. 17 

 (b) Except as prohibited by Government Code §2001.061, department staff may advise the board, 18 

the hearing officer, and a person delegated power from the board under Occupations Code §2301.154 19 

regarding the contested case and any procedural matters. However, the department staff shall not 20 

recommend a final decision to the board unless the department is a party to the contested case. 21 

 (c) [(b)] Violations of this section shall be promptly reported to the hearing officer, as applicable, 22 

and the general counsel of the department. The general counsel shall ensure that a copy or summary of 23 
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the ex parte communication is included with the record of the contested case and that a copy is forwarded 1 

to all parties or their authorized representatives. The general counsel may take any other appropriate 2 

action otherwise provided by law. 3 

 4 

§215.55. Final Decision. 5 

 (a) Except as provided by §215.58 of this title (relating to Delegation of Final Order Authority), the 6 

[The] board has final order authority in a contested case initiated by a complaint filed before January 1, 7 

2014, under Occupations Code, §2301.204 or §§2301.601 - 2301.613. 8 

 (b) The hearings examiner has final order authority in a contested case filed on or after January 1, 9 

2014, under Occupations Code, §2301.204 or §§2301.601 - 2301.613. 10 

 (c) Except as provided by subsections (a) and (b) of this section and §215.58 of this title, the board 11 

has final order authority in a contested case filed under Occupations Code, Chapter 2301 or under 12 

Transportation Code, Chapter 503. 13 

 (d) An order shall be deemed final and binding on all parties and all administrative remedies are 14 

deemed to be exhausted as of the effective date, unless a motion for rehearing is filed with the 15 

appropriate authority as provided by law. 16 

SUBCHAPTER B. ADJUDICATIVE PRACTICE AND PROCEDURE 17 

§§215.59 - §215.62 18 

§215.59. Request for Oral Argument. 19 

 (a) At least 30 days prior to the date of a proposed board meeting during which the board may 20 

review a contested case, department staff shall notify the parties regarding the opportunity to attend and 21 

provide oral argument concerning a proposal for decision before the board. The department will deliver 22 
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notice in accordance with §215.30 of this title (relating to Filing of Documents), using the last known 1 

address that the parties provided to the department. 2 

 (b) If a party wants to provide oral argument at the board meeting, it must submit a written 3 

request for oral argument to the department's contact listed in the notice provided under subsection (a) 4 

of this section and copy all other parties in accordance with §215.49 of this title (relating to Service of 5 

Pleadings, Petitions, Briefs, and Other Documents) at least 14 days prior to the date of the board meeting 6 

at which the party's contested case will be considered. 7 

 8 

(c) If there is more than one other party who was not adversely affected by the proposal for decision, such 9 

parties may agree on the order of their presentations in lieu of the order prescribed under §215.62(c) of 10 

this title (relating to Order of Presentations to the Board for Review of a Contested Case). If the parties 11 

who were not adversely affected by the proposal for decision do not timely provide the department and 12 

the other parties with notice under subsection (b) of this section regarding their agreed order of 13 

presentation, their order of presentation will be determined under §215.62(c) of this title. 14 

 (d) If a party timely submits a written request for oral argument, that party may present oral 15 

argument at the board meeting. If a party fails to timely submit a written request for oral argument, that 16 

party shall not present oral argument at the board meeting.  17 

 18 

§215.60. Presentation Aids. 19 

 (a) If a party wants to provide a presentation aid to the board, it must provide the presentation 20 

aid to the department and all other parties in accordance with §215.30 of this title (relating to Filing of 21 

Documents) and §215.49 of this title (relating to Service of Pleadings, Petitions, Briefs, and Other 22 

Documents) at least 21 days prior to the date of the board meeting. If a party wants to provide a rebuttal 23 
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presentation aid to the board, it must provide the rebuttal presentation aid to the department and all 1 

other parties in accordance with §215.30 of this title and §215.49 of this title at least 14 days prior to the 2 

date of the board meeting. If a party fails to timely provide a presentation aid to the department or any 3 

other party, the department shall not provide the presentation aid to the board and the party shall not 4 

provide the presentation aid to the board at the board meeting. A party may submit presentation aids to 5 

the board in accordance with this section, regardless of whether the party requests oral argument. 6 

 (b) For the purposes of this section, presentation aids are defined as written materials, such as a 7 

document, chart, or presentation slides, which contain a party's arguments and discussion of evidence, 8 

laws, and rules regarding the contested case. Presentation aids shall be limited to evidence contained in 9 

the SOAH administrative record and consistent with the scope of the board's authority to take action 10 

under Government Code §2001.058(e) and Occupations Code, Chapter 2301. However, any party may 11 

argue that the board should remand the case to SOAH. 12 

 (c) All information in the presentation aids shall include a cite to the SOAH administrative record 13 

on all points to specifically identify where such information is located in the administrative record.  14 

 (d) Presentation aids shall be single-sided, double-spaced, 8.5 inches by 11 inches, and at least 15 

12-point type. Initial presentation aids are limited to eight pages, and rebuttal presentation aids are 16 

limited to two pages for a total of ten pages, except as stated otherwise in this section. Cover pages that 17 

only contain the case number, the style of the case, the date of the board meeting, the name of the party 18 

submitting the presentation aides, and the names of the attorneys or representatives for the parties are 19 

excluded from the page limit.  20 

 (e) The board chairman is authorized to increase the page limits for presentation aids for each 21 

party. If the board chairman authorizes an increase in the page limits, the department shall notify the 22 

parties under §215.59(a) of this title (relating to Request for Oral Argument). 23 
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 (f) If a party provides the department with a presentation aid that contains more pages than the 1 

maximum allowed, the department shall not provide the presentation aid to the board and the party shall 2 

not provide the presentation aid to the board at the board meeting. 3 

 4 

§215.61. Limiting Arguments and Discussion to Evidence in the Administrative Record. 5 

 (a) The parties to a contested case under review by the board shall limit their arguments and 6 

discussion to evidence in the SOAH administrative record, and their arguments and discussion shall be 7 

consistent with the scope of the board's authority to take action under Government Code §2001.058(e) 8 

and Occupations Code, Chapter 2301. However, any party may argue that the board should remand the 9 

case to SOAH. 10 

 (b) Each party is responsible for objecting when another party attempts to make arguments or 11 

engage in discussion regarding evidence that is not contained in the SOAH administrative record.  12 

 13 

§215.62. Order of Presentations to the Board for Review of a Contested Case. 14 

 (a) The department's staff will present the procedural history and summary of the contested case.  15 

 (b) The party that is adversely affected has the opportunity to make its initial presentation first. 16 

However, the board chairman is authorized to determine the order of each party's initial presentation in 17 

the event of the following: 18 

  (1) it is not clear which party is adversely affected; 19 

  (2) it appears as though more than one party is adversely affected; or  20 

  (3) different parties are adversely affected by different portions of the contested case 21 

under review. 22 
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 (c) The other party or parties who were not adversely affected then have an opportunity to make 1 

their initial presentation. If there is more than one other party, each party will have an opportunity to 2 

respond in alphabetical order based on the name of the party in the pleadings in the SOAH administrative 3 

record, except as stated otherwise in §215.59(c) of this title (relating to Request for Oral Argument). 4 

 (d) After each party makes its initial presentation, each party then has an opportunity to provide 5 

a rebuttal and closing statement in the same order as the initial presentations. 6 

 (e) A party must timely comply with the requirements of §215.59 of this title before the party is 7 

authorized to provide oral argument to the board. 8 

 (f) Each party is limited to the time allotted under §206.22 of this title (relating to Public Access 9 

to Board Meetings).   10 

 11 

§215.63. Board Conduct and Discussion When Reviewing a Contested Case. 12 

 (a) The board shall conduct its review of a contested case in compliance with Government Code 13 

Chapter 2001 and Occupations Code, Chapter 2301, including the limitations on changing a finding of fact 14 

or conclusion of law made by the administrative law judge at SOAH, and the prohibition on considering 15 

evidence outside of the SOAH administrative record. 16 

 (b) Board members may question any party or the department on any matter that is relevant to 17 

the proposal for decision or the evidence contained in the SOAH administrative record; however, any 18 

questions shall be consistent with the scope of the board's authority to take action under Government 19 

Code §2001.058(e) and Occupations Code, Chapter 2301; the communication must comply with §215.22 20 

of this title (relating to Prohibited Communications). In addition, board members are authorized to ask 21 

questions regarding arguments or a request to remand the case to SOAH. 22 
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 (c) Board members may use their industry expertise to help them understand the case and make 1 

effective decisions, consistent with the scope of the board's authority to take action under Government 2 

Code §2001.058(e) and Occupations Code, Chapter 2301. However, board members are not advocates for 3 

a particular industry. Board members are public servants who take an oath to preserve, protect, and 4 

defend the Constitution and laws of the United States and Texas. 5 

CERTIFICATION. The agency certifies that legal counsel has reviewed the proposal and found it to be 6 

within the state agency's legal authority to adopt. 7 

 Issued at Austin, Texas, on MM DD, YYYY. 8 

         __________________________ 9 
         Tracey Beaver, General Counsel 10 
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sense of what we need to do there? 1 

MS. BEAVER:  Tracey Beaver, general counsel, 2 

for the record. 3 

Yes.  I just wanted to mention that the 4 

proposal date for this particular rule was August 21 so 5 

the next board meeting would not require us to re-propose 6 

if it were postponed.  And so we will be addressing this 7 

item at the February board meeting, pending the chairman's 8 

approval to put it on the agenda.  Thank you. 9 

MR. TREVIÑO:  Certainly, absolutely.  Okay.  10 

Thank you very much, General Counsel Beaver. 11 

We will now move on to agenda item number 10.  12 

I'll turn it over to General Counsel Beaver. 13 

MS. BEAVER:  Thank you, Chairman, members, Ms. 14 

Brewster.  Good morning.  For the record, I'm Tracey 15 

Beaver, general counsel. 16 

Today I'm presenting rules to implement Senate 17 

Bill 604, our Sunset bill, and also the Sunset Advisory 18 

Commission recommendations that require the board to 19 

establish rules for conduct and handling of contested 20 

cases coming before the board. 21 

MR. TREVIÑO:  General Counsel Beaver, I think 22 

before we head into this -- because we do have six 23 

commenters.  Is that correct? 24 

MS. BEAVER:  That is correct, Chairman.  So 25 
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after I present this item for the board, then we'll go 1 

ahead and go into public comment period before any 2 

motions. 3 

MR. TREVIÑO:  This agenda item may take a 4 

little bit longer than normal, so I think we'll take a 5 

five-minute break, let everybody get freshened up, and 6 

we'll come back to it.  9:46, we'll come back at 9:50. 7 

MS. BEAVER:  Thank you, Chairman. 8 

(Whereupon, a brief recess was taken.) 9 

MR. TREVIÑO:  We're back in session, a full 10 

complement of the board is here, and we'll now hear agenda 11 

item number 10, and we'll turn it over to General Counsel 12 

Tracey Beaver. 13 

Ms. Beaver. 14 

MS. BEAVER:  Thank you, Chairman, members, Ms. 15 

Brewster.  Good morning.  Again for the record, I'm Tracey 16 

Beaver, general counsel. 17 

Today I'm presenting rules to implement Senate 18 

Bill 604 and Sunset Advisory Commission recommendations. 19 

I'm getting a little bit of feedback, so I have 20 

to pause. 21 

MR. TREVIÑO:  If board members could mute their 22 

mics, it might help General Counsel Beaver with her 23 

presentation.  Thank you. 24 

MS. BEAVER:  Thank you, Chairman. 25 
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Today I'm presenting rules to implement Senate 1 

Bill 604 and Sunset Advisory Commission recommendations 2 

that require the board to establish rules for conduct and 3 

handling of contested cases coming before the board for 4 

final decision.  The rules also respond in part to a 5 

petition for rulemaking.  The adoption is listed on your 6 

agenda as item 10 and on page 124 of your board books. 7 

An informal draft of these proposed amendments 8 

and new sections were posted to the department's website 9 

for public comment back on April 3rd of 2020.  The 10 

department received six written informal comments at that 11 

time and made changes to the rule text based on the 12 

informal comments.   13 

And on August 6th of 2020 the board approved 14 

publishing the rule proposal in the Texas Register for 15 

public comment.  The comment period closed September 21, 16 

2020, and the department did receive eight written 17 

comments and made changes to the proposed rule text before 18 

you based on the comments. 19 

Senate Bill 604, in part, amended Occupations 20 

Code Section 2301.709 by adding Subsection (g) that 21 

requires the board to establish standards and rules and 22 

policies for reviewing contested cases.  Additionally, 23 

in  the final Sunset Advisory Commission staff report, the 24 

Commission emphasized that the board should not 25 
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effectively re-litigate contested cases by considering new 1 

information or testimony presented in a board meeting that 2 

was not presented in the formal SOAH proceeding.   3 

This could include actions such as allowing 4 

extensive oral argument during the board meeting for each 5 

party that would then turn into hours of discussion of 6 

information that was not presented at SOAH.  SOAH 7 

proceedings, the State Office of Administrative Hearings 8 

proceedings provide the parties to a contested case an 9 

opportunity to make arguments and produce evidence in 10 

accordance with standard processes under the APA. 11 

And I'll pause here.  It does look like Member 12 

Gillman may have had some technology issues.  Member 13 

Gillman's video went out.  So Chairman, if you'd permit 14 

me, we can see if her audio and video still works. 15 

MR. TREVIÑO:  Member Gillman, are you still 16 

with us?  Member Gillman? 17 

(No response.) 18 

MR. TREVIÑO:  I think we have lost Member 19 

Gillman.  There's a caution, she's at low bandwidth with 20 

her local computer conditions.  We've got some issues with 21 

Member Gillman. 22 

Would you like to attempt to contact her -- 23 

would someone attempt to contact her to make sure that 24 

she's going to be able to join us? 25 
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MS. BEAVER:  Chairman, General Counsel, for the 1 

record. 2 

I'll see if ITSD can reach out to her, or our 3 

technology services department, to see if they can help 4 

resolve the technology issue. 5 

MR. TREVIÑO:  Great.  I would like to have 6 

Member Gillman and have a full complement of the board to 7 

discuss this issue. 8 

(Pause.) 9 

MR. TREVIÑO:  Member Gillman, can you hear us? 10 

 It looks like she's trying to log on again. 11 

MS. BEAVER:  Chairman, General Counsel Tracey 12 

Beaver, for the record. 13 

I just got confirmation that our technology 14 

department is reaching out to her. 15 

MR. TREVIÑO:  Thank you. 16 

If everybody could just kind of stay on the 17 

line here for a minute.  I'm reluctant to call another 18 

break, for obvious reasons. 19 

MR. GRAHAM:  And Mr. Chairman, we've been 20 

battling -- no one can explain but two or three times a 21 

day we just have some little micro millisecond glitch in 22 

our internet that knocks our routers out, and we've been 23 

battling it about three or four months and no one can fix 24 

it.  No one can find it or explain it.   25 
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So we're going to fiber to eliminate the 1 

routers, hopefully it will do it.  But you know, 2 

technology and internet, it's not perfect, is it? 3 

MR. TREVIÑO:  No, it's not.  And we've been 4 

pretty lucky for our board meetings, most of them have 5 

gone very well.   6 

We'd like to thank staff for putting all this 7 

together, and you know, it's the challenges of working 8 

online and the new reality that we're facing.  But we'd 9 

like to thank staff because it has gone very, very well 10 

the last couple of meetings we've had, very efficient, and 11 

staff has done a good job of getting all the materials to 12 

us. 13 

MR. RAMIREZ:  Chairman Treviño? 14 

MR. TREVIÑO:  Yes. 15 

MR. RAMIREZ:  Has there been any indication on 16 

when we might resume in-person meetings, or is that still 17 

all up in the air as well? 18 

MR. TREVIÑO:  I don't know if there's anything 19 

new. 20 

Whitney, do you have any comments on that? 21 

MS. BEAVER:  Tracey Beaver, general counsel, 22 

for the record. 23 

I'd just also like to mention that we don't 24 

have any of these items on our agenda for the meeting 25 
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today so I would hesitate for us to go into items that the 1 

public wasn't given notice that we would be discussing 2 

today either. 3 

MR. TREVIÑO:  General Counsel Beaver, thank you 4 

very much for pointing that out.  Is a procedural question 5 

like this subject to those rules?  I mean, this is more a 6 

process question, I would think, than an agenda item, 7 

don't you? 8 

MS. BEAVER:  At this time all I can say is that 9 

we don't have that information about when we're going to 10 

go back to in-person, but yeah, if we wanted to get into 11 

detailed discussion about the conduct of a hearing. 12 

It looks like we have Member Gillman back. 13 

MR. TREVIÑO:  So we will use caution in 14 

answering that question.  And we have Member Gillman back. 15 

MS. GILLMAN:  So all electricity at my home 16 

just went out, but I have two capable college students 17 

that made my telephone a hotspot. 18 

MR. TREVIÑO:  Wow.  That's great. 19 

MS. GILLMAN:  They came to my rescue and I 20 

don't know how it works. 21 

MR. TREVIÑO:  Well, good to have you back, and 22 

I think it's those Christmas lights you've got on the 23 

front lawn, I think you need to cut back a little bit. 24 

(General laughter.) 25 
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MS. GILLMAN:  I apologize. 1 

MR. TREVIÑO:  Well done, good to have you 2 

back.  We have a full complement of the board and so I 3 

think we ought to press on. 4 

So General Counsel Beaver, if you could just 5 

pick up from roughly where you left off. 6 

MS. BEAVER:  Absolutely.  Thank you, Chairman. 7 

And I was discussing the Sunset Advisory 8 

Commission staff report.  I'll just mention that the 9 

Commission emphasized that SOAH proceedings, the State 10 

Office of Administrative Hearings proceedings provide 11 

parties to a contested case an opportunity to make 12 

argument and produce evidence in accordance with the 13 

standard processes under the Government Code requirements, 14 

which is also called the Administrative Procedures Act, 15 

the APA.  16 

And the board must base their final decisions 17 

on evidence from the State Office of Administrative 18 

Hearings proceedings and may not consider new issues or 19 

evidence.  The amendments and new sections before you 20 

today align with the Sunset Commission recommendations and 21 

Senate Bill 604. 22 

The rules provide each party a maximum of 20 23 

minutes for their initial presentation and a maximum of 24 

five minutes for rebuttal.  The board has discretion 25 
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whether to allow parties to present their case, and these 1 

rules preserve the chairman's discretion by not requiring 2 

a set timeframe for all contested case presentations, 3 

because contested cases do vary in complexity and the 4 

parties to a contested case do not always need the full 20 5 

minutes to present their case. 6 

The rules specify clear expectations limiting 7 

arguments and discussion to evidence in the record of the 8 

contested case hearing held at SOAH.  The rules also 9 

address the requirement that board members may use their 10 

industry expertise to help them understand a case and make 11 

effective decisions, however, board members are not 12 

advocates for any particular industry. 13 

And the rules authorize parties to file 14 

presentation aids for cases that are governed by 15 

Occupations Code, Chapter 2301.  Those presentation aids 16 

enable each party to clearly and concisely present their 17 

case to the board regardless of what documents they decide 18 

to include in their presentation aids.   19 

And the department did modify the language to 20 

increase the page limit from four pages to eight pages for 21 

the initial presentation aid for a total of ten pages, 22 

including those two pages for rebuttal presentation aid.  23 

The department also amended the rules to authorize the 24 

board chairman to increase the page limits to preserve 25 
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that discretion for presentation aids for each party. 1 

And the department is requesting your approval 2 

to adopt the amendments under the sections presented.  And 3 

members, this concludes my remarks.  I'm happy to answer 4 

any questions the board has on this proposed rule -- or 5 

adopted rule.  Thank you. 6 

MR. TREVIÑO:  Thank you very much, General 7 

Counsel Beaver, and thank you for all your hard work on 8 

putting this together. 9 

Any questions for Ms. Beaver from the board? 10 

(No response.) 11 

MR. TREVIÑO:  Okay.  Hearing none, General 12 

Counsel Beaver, do we have any comments? 13 

MS. BEAVER:  Tracey Beaver, general counsel, 14 

for the record. 15 

Yes, we have six commenters who have registered 16 

to comment on these rules today, and they have all been 17 

given instructions on how to raise their hand so that they 18 

can be unmuted by our technology department.  I'll 19 

introduce them each one by one.  I'll also mention that we 20 

do have staff on the line to give the one-minute warning 21 

when time is running and then another warning at the 22 

three-minute point. 23 

And the first person that we have to comment is 24 

David Alaniz. 25 
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MR. TREVIÑO:  Okay.  So we'll now hear from Mr. 1 

Alaniz.  Mr. Alaniz, please raise your hand using the 2 

instructions provided, we discussed that.  State your name 3 

for the record and if you are representing anyone.   4 

You will have three minutes and you will be 5 

muted by the host after speaking for three minutes, and 6 

you'll get a warning at one minute.  I just want to review 7 

that so we're good to go. 8 

Mr. Alaniz, are you ready? 9 

MS. BEAVER:  This is Tracey Beaver, general 10 

counsel, for the record. 11 

Mr. Alaniz has his hand raised and he appears 12 

to be ready to comment.  We're just waiting for our IT 13 

department to unmute him.  Thank you. 14 

MR. TREVIÑO:  Great.  So whenever you're ready 15 

to go. 16 

MR. ALANIZ:  Can you hear me now? 17 

MR. TREVIÑO:  Yes, Mr. Alaniz, we hear you very 18 

well.  Welcome. 19 

MR. ALANIZ:  Good morning.  My name is Martin 20 

Alaniz from Coffey and Alaniz, and I'm here today to speak 21 

on agenda item 10 because we represent motor vehicle 22 

franchised dealers before the TxDMV. 23 

I respectfully request the board reject 24 

proposed rule Section 215.60, presentation aids, as it's 25 
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currently written.  I support allowing the parties to use 1 

presentation aids in its oral argument; I object to having 2 

those aids limited to only ten pages.   3 

I believe that these presentation aids are 4 

necessary to assist the board in understanding the 5 

complexities of these cases.  The rule should also allow 6 

for the submission of proposed orders and proposed 7 

findings of fact and conclusions of law for the board to 8 

consider. 9 

Three points I would like to make about this 10 

proposed rule.  First under Rule 215.59(a), the parties 11 

are given 30-days notice of the board meeting, but under 12 

Rule 215.59(b), a party to a contested case must notify 13 

the board within 14 days of that board meeting if they 14 

wish to present before the board.   15 

But in contrast, under .60(a) you have to 16 

submit your presentation aids 21 days before the board 17 

meeting, so that effectively means that you are forced to 18 

notify the board that you want to present 21 days, not 14 19 

days before the board meeting.  This inconsistency 20 

prejudices the parties. 21 

Secondly, under 215.60(e), the board chairman 22 

is authorized to increase the page limits for each 23 

party.  While I support the intent of this provision, the 24 

rule also states that the board shall notify the parties 25 
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under 215.59(a) which we now know is 30 days before the 1 

board meeting.  That means that a party cannot request for 2 

good cause to increase that page limitation since they 3 

will not even be aware that is even going to be before the 4 

board when the chairman is supposed to let the parties 5 

know that that page limitation has been increased.   6 

It isn't clear how you ask for that increase 7 

and when that asking needs to happen.  There's just no 8 

mechanism for making that request happen in the rules. 9 

STAFF:  You have one minute remaining. 10 

MR. ALANIZ:  And finally, under Texas 11 

Government Code Section 2001.062(a)(2), it allows an 12 

adversely affected party in a contested case to present 13 

briefs to the officials who are to render the final 14 

decision.  So I suggest adding a rule to clarify that 15 

briefs to the board are allowed under the APA and define 16 

the time frame for filing such briefs and responses in 17 

order to comply with the requirements of the APA. 18 

Now, I believe that these rules are an 19 

overreaction and overcorrection to the Sunset Commission 20 

report.  Allowing the parties to argue before the 21 

decision-maker in the case is not re-litigating the 22 

matter, especially considering the time limitations 23 

already imposed on the party.   24 

The board is the final decision-maker and not a 25 
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rubber stamp for SOAH.  These rules should have been 1 

promulgated by setting up a rules committee that included 2 

board representatives, staff and the stakeholders affected 3 

in order to get real input about the real world 4 

consequences of such rules. 5 

So I support the use of presentation aids to 6 

the board and I find that allowance to be necessary and I 7 

ask that the board reject the Rule 215.60. 8 

STAFF:  Your three minutes are up. 9 

MR. TREVIÑO:  Thank you very much, Mr. Alaniz, 10 

and thank you for keeping your comments to three minutes. 11 

Okay.  Tracey, do we have another presenter? 12 

MS. BEAVER:  Tracey Beaver, general counsel, 13 

for the record. 14 

We have another presenter, David Downey.  He's 15 

also been given instructions on how to raise his hand, 16 

when you're ready, Chairman. 17 

MR. TREVIÑO:  Mr. Downey, are you ready to go? 18 

MR. DOWNEY:  Mr. Chairman, can you hear me? 19 

MR. TREVIÑO:  We can hear you fine.  You have 20 

three minutes, and they'll give you a one-minute warning. 21 

 Mr. Downey, welcome. 22 

MR. DOWNEY:  Thank you. 23 

Mr. Chairman, members of the Board, my name is 24 

Dan Downey from Austin.  I'm here representing myself, 25 
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although I do represent auto dealers in contested cases.  1 

And I wish to comment in opposition to the proposed 2 

limitation on pages in presentation aids.   3 

My comments fall into three categories:  first, 4 

the limitation is unrealistic; second, it could have 5 

unintended consequences; and third, it's unnecessary. 6 

First, it's unrealistic.  Look, I'm not fan of 7 

verbose briefing, believe me.  As a district judge in 8 

Houston, I saw a lot of it.   9 

But I can't imagine limiting to eight pages or 10 

any other amount for that matter, a post-trial motion for 11 

judgment, notwithstanding the verdict, for example, 12 

seeking the reversal of a jury verdict in a case that may 13 

have taken a week or more to try, with several witnesses 14 

and documentary evidence.  And even though I was there 15 

presiding over the trial, I would not feel comfortable 16 

limiting the arguments of the lawyers. 17 

In essence, the board is asked to do the same 18 

thing, to review the decision of an ALJ.  Likewise, I 19 

would think the board would be very uncomfortable in 20 

reversing a case that may have involved several days of 21 

testimony and documentary evidence addressing very complex 22 

issues on the strength of just eight pages.  The choice 23 

then becomes to make that very uncomfortable, and in my 24 

view, unwise decision, or simply remove that uncomfortable 25 
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belt and affirm the ALJ, in which case the process ceases 1 

to provide any meaningful review. 2 

Secondly, it could have unintended 3 

consequences.  I think unduly limiting this important 4 

review function might send the wrong message to others.  5 

It could suggest that the board does not take this process 6 

very seriously, that it considers it tedious. 7 

STAFF:  You have one minute remaining. 8 

MR. DOWNEY:  I don't subscribe to that view, 9 

but others might. 10 

Lastly, I think it's unnecessary.  Those of us 11 

who practice in this area are a small group, a specialized 12 

group, and we see each other frequently.  I have found 13 

that my colleagues know what to do and what not to do in 14 

front of this board, and the one thing we know for sure is 15 

that an effective presentation must be an efficient one. 16 

Thank you, Mr. Chairman.  That concludes my 17 

remarks. 18 

MR. TREVIÑO:  Thank you very much, Mr. Downey, 19 

thank you for those comments. 20 

Tracey, do we have another presenter? 21 

MS. BEAVER:  Yes, Chairman.  We have four more. 22 

The next one we have is Karen Phillips who was 23 

given instructions on how to raise her hand.  So when 24 

you're ready, Chairman, you can have her also give 25 
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comment. 1 

MR. TREVIÑO:  Okay.  Ms. Phillips, whenever 2 

you're ready. 3 

MS. PHILLIPS:  Yes.  Can you hear me? 4 

MR. TREVIÑO:  I can hear you fine, and welcome. 5 

MS. PHILLIPS:  Well, thank you very much.  Good 6 

morning, Chairman Treviño, Board members, and Director 7 

Brewster.  Karen Phillips, general counsel for TADA. 8 

TADA and its members and the members' counsel 9 

are mindful and respectful of the board's time.  It is 10 

very seldom that a contested case is ever brought before 11 

the board, however, in those very rare instances, an 12 

understanding of the issues is paramount for the board to 13 

discharge its responsibilities. 14 

Although the page limitation is expanded from 15 

the initial proposal from six pages to now a total of ten, 16 

that limitation can have unintended effect of keeping 17 

essential information from the board to such an extent 18 

that the board is not able to perform its required duties 19 

as were set out in Government Code 2001.058(b), in which 20 

the board is charged with making certain that an ALJ's PFD 21 

properly applies or interprets law, rules, policies or 22 

prior administrative decisions.   23 

The board is also charged with determining if a 24 

prior administrative decision on which the ALJ may have 25 
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relied is incorrect or should be changed.  And finally, 1 

technical errors in the ALJ's findings of fact are the 2 

responsibility to be corrected by the board. 3 

In order to fulfill those obligations and 4 

change a finding of fact or conclusion or law or vacate or 5 

modify a proposed order, the necessary information to 6 

discharge these duties must be available to the board.  7 

While ten pages may be adequate in some controversies, 8 

limiting counsel on information to ten pages total is 9 

unlikely to give parties the necessary ability to fully 10 

brief the board in a complex case.   11 

In addition, a presentation limitation of ten 12 

pages should not include a party's proposed final order 13 

with findings of fact or conclusions of law, as a proposed 14 

final order may assist the board in complying with its 15 

Government Code obligations. 16 

STAFF:  You have one minute remaining. 17 

MS. PHILLIPS:  Thank you. 18 

At the board's August 6 board meeting, Member 19 

Gillman made a motion to remove the prohibition on 20 

accepting proposed orders, proposals for decision and new 21 

findings of fact or conclusions of law from a party to the 22 

contested case so that the board retains discretion on 23 

whether to consider a party's submission.  The motion also 24 

included authorizing the staff to make the conforming 25 
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changes to remove the prohibition.  The motion passed by 1 

unanimous vote.   2 

In today's proposal it does not include a 3 

proposed final order, PFD, and findings and conclusions to 4 

be provided to the board except, perhaps, under that ten-5 

page limitation.  TADA respectfully requests the board to 6 

amend the proposed rule by deleting the ten-page 7 

limitation and to allow proposed final orders, a PFD, new 8 

findings of fact and conclusions of law to be provided to 9 

the board without a page penalty. 10 

That concludes my remarks.  Thank you. 11 

MR. TREVIÑO:  Thank you, Ms. Phillips. 12 

General Counsel Beaver, can board members ask 13 

presenters questions? 14 

MS. BEAVER:  Tracey Beaver, general counsel, 15 

for the record. 16 

Yes, that would be fine if board members would 17 

like to ask commenters questions. 18 

MR. TREVIÑO:  Great.  I failed to mention that 19 

at the beginning.  I just want to make sure that board 20 

members have that opportunity, so please, I won't ask 21 

after each presenter, but if any board member would like 22 

to ask for clarification, please jump in.  Okay? 23 

Does anybody have any questions of Ms. 24 

Phillips? 25 
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MR. GRAHAM:  Just a clarification for general 1 

counsel, if I could, Chairman. 2 

MR. TREVIÑO:  Certainly, Member Graham. 3 

MR. GRAHAM:  Thank you.  4 

Just to make sure I'm clear, what is currently 5 

being proposed was modified to include a proposal for 6 

final order.  Correct? 7 

MS. BEAVER:  Tracey Beaver, general counsel, 8 

for the record. 9 

The motion at the last board meeting was to 10 

remove the prohibition from parties presenting proposed 11 

final orders in their presentation aids, so we did remove 12 

that prohibition.  The rule specifically stated at the 13 

proposal stage as presented to the board that parties were 14 

prevented from submitting proposed final orders to the 15 

board.  16 

And so we did remove that language from the 17 

rule as presented for adoption today, so if parties did 18 

want to provide any proposed findings of fact or 19 

conclusions of law, the rule currently does not prevent 20 

that.  However, we did not increase the page limit or 21 

presentation aids to also include them to additionally be 22 

able to present a full proposed final decision, and those 23 

proposed final decisions are also filed with the State 24 

Office of Administrative Hearings during the exceptions 25 
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period. 1 

I hope that answers your question. 2 

MR. GRAHAM:  Yeah.  So I think it sounds like, 3 

in the case of Ms. Phillips's issue, we do have the 4 

proposed final order allowed and in place but the 5 

restrictions on the pages is the problem. 6 

Okay.  Just trying to make sure I keep this 7 

straight, so thank you. 8 

MR. TREVIÑO:  Thank you, Member Graham, for 9 

your question. 10 

Any other questions?  If not, we'll head on to 11 

the next presenter, General Counsel Beaver. 12 

MS. BEAVER:  Thank you.  The next person 13 

registered to comment is Mr. Bruce Bennett. 14 

MR. TREVIÑO:  Mr. Bennett, are you there? 15 

MR. BENNETT:  I am, Mr. Chairman. 16 

MR. TREVIÑO:  Great.  We can hear you fine, and 17 

welcome. 18 

MR. BENNETT:  Okay.  I'm Bruce Bennett.  I'm an 19 

attorney from Austin representing myself. 20 

Proposed Rule 215.60, subsection (d), as you 21 

know, limits the parties to ten pages of written 22 

presentation aids.  Subsection (d) violates Section 23 

2001.062(a) of the Administrative Procedures Act, which 24 

allows parties in a contested case to use [audio cuts out] 25 
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to a final decision-maker.  The [audio cuts out] of 1 

Subsection (d) page limits to briefs is based on a 2 

misunderstanding of the contested case decision-making 3 

process. 4 

The ALJ's job is to hear the evidence and make 5 

proposed findings and legal conclusions based on your 6 

interpretation of Chapter 2301 and your policies and 7 

decisions, which are binding on the ALJ.  Your job is to 8 

make the final decision based on correct legal 9 

interpretations and on facts that are supported by the 10 

evidence.   11 

To do your job you must give the parties the 12 

opportunity to present briefs to you as the APA 13 

requires.  You can't do your job if you impose an 14 

arbitrary page limit on briefing that restricts the 15 

information you need to analyze the PFD, especially in a 16 

complex case. 17 

An ALJ's proposed findings and conclusions can 18 

be based on a misinterpretation of the law or policy.  19 

ALJs can make findings that have on evidentiary support.  20 

You're empowered to correct the ALJ's legal errors.   21 

You're authorized to reject or change findings 22 

or conclusions based on the ALJ's misinterpretation or 23 

misapplication of the law, a disregard of your prior 24 

decisions and policies, or if no evidence supports the 25 
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proposed findings, you can remand the case for further 1 

analysis if the ALJ fails to consider evidence that should 2 

have been considered. 3 

Correcting the ALJ's legal errors is not 4 

re-litigating the case.  The legislature expects you to 5 

exercise your own judgment in deciding whether the ALJ 6 

made legal errors. 7 

STAFF:  You have one minute remaining. 8 

MR. BENNETT:  Nothing in the recent Hyundai 9 

opinion or in the Sunset report prevents you from 10 

correcting legal errors. 11 

Cases concerning the distribution and sale of 12 

motor vehicles, such as dealer termination cases or major 13 

enforcement cases, vitally affect the public interests and 14 

our state's economy.  Analyzing an ALJ's legal errors in 15 

complex highly technical cases with extensive records, 16 

length PFDs and hundreds of findings and explaining the 17 

consequences of those errors will take more than ten pages 18 

of presentational aids.   19 

No other state agency has page limits except 20 

the PUC, and they give you 50 pages in an ordinary case 21 

and 100 pages in a big case.  Staff says in their response 22 

to comments that briefs should be submitted to the ALJ 23 

before the PFD is even issued, that is before the ALJ 24 

commits any error that will need to be briefed.   25 
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The APA allows the parties to present briefs to 1 

the final decision-maker, that's you, not the ALJs.  The 2 

briefs are for you to help you analyze and correct legal 3 

errors the ALJ has committed in the PFD.  You should 4 

exclude briefs from -- 5 

STAFF:  Three minutes are up. 6 

MR. BENNETT:  thank you. 7 

MR. TREVIÑO:  Thank you very much for the 8 

comments, Mr. Bennett, and for keeping it to three 9 

minutes. 10 

Next presenter, Ms. Beaver, or no questions?  11 

Anybody have any questions for our presenter? 12 

(No response.) 13 

MR. TREVIÑO:  If not, Ms. Beaver, next 14 

presenter. 15 

MS. BEAVER:  Sure.  I'll try to say his last 16 

name correctly.  It's Leon Komkov. 17 

MR. TREVIÑO:  Mr. Komkov. 18 

MR. KOMKOV:  Yes.  You said it perfectly.  Can 19 

everyone hear me? 20 

MR. TREVIÑO:  Yes, Mr. Komkov, you're coming in 21 

great, and welcome. 22 

MR. KOMKOV:  All right.  Well, thank you, Mr. 23 

Chairman.  Thank you, members of the Board, thank you, 24 

staff.  My name is Leon Komkov, and I represent myself 25 
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today.  I am an attorney representing retail automobile 1 

dealers.  I will try not to be cumulative, but I do urge 2 

the board not to adopt the proposed rule 215.60 as 3 

currently drafted. 4 

Folks have noted that at the August 6 board 5 

meeting, Member Gillman moved that any restriction or 6 

limitation on the board accepting proposed final orders, 7 

proposed findings of fact, conclusions of law and 8 

exceptions to PFDs should be deleted from the rule.  That 9 

motion was unanimously approved by the board. 10 

I contend that the revised version that is in 11 

front of you today of this rule effectively overrules 12 

Member Gillman's motion that was adopted by you.  It 13 

reincorporates what the board asked to be deleted by not 14 

expressly excluding proposed orders, proposed findings of 15 

fact and occlusions of law and exceptions from the page 16 

restrictions on presentational aids. 17 

I'm somewhat perturbed by the term 18 

"presentational aids" used in this rule, because it seems 19 

to wash over the fact that the APA does permit for 20 

briefing, not just a PowerPoint, not just some exhibits 21 

that might assist the argument before the board; it 22 

permits briefing. 23 

I ask in the strongest terms that the parties' 24 

proposed final orders, the parties' exceptions to the PFD, 25 
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and the parties' proposed findings of fact and conclusions 1 

of law expressly be excluded from any page limitations.  2 

Given the severe page restrictions as it stands right now, 3 

this rule effectively in a complicated case is going to 4 

put parties to the decision:  Will you file a brief or 5 

will you give the board a proposed final order? 6 

In a case that lasted two or three weeks, some 7 

of these termination or some of these protest cases, the 8 

proposed final order itself is going to eat up the ten-9 

page limit.  I think if the board looked at its most 10 

recent decisions in complicated, complex cases where you 11 

rejected portions of a PFD, you'll find that double-spaced 12 

your orders alone are eight to ten pages. 13 

STAFF:  You have one minute remaining. 14 

MR. KOMKOV:  Respectfully, I believe the 15 

staff's comments to 215.60 do reflect a misunderstanding 16 

of the trial process. 17 

The staff notes these restrictions shouldn't be 18 

problematic because the parties have ample opportunity to 19 

submit briefs, exceptions, and responses to SOAH prior to 20 

the issuance of the final PFD.  That's a quote. 21 

Exceptions and responses to briefs can't 22 

usefully be made to SOAH until after the PFD is issued, 23 

because no one knows what the error is.  Once the PFD is 24 

issued, though, the record is closed at SOAH and the 25 
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matter is referred back to this board for determination, 1 

and this is the point at which briefing needs to happen. 2 

Submitting a final order to SOAH is a moot act. 3 

SOAH doesn't enter the final order, this board does.  It's 4 

not a presentational aid, it is the fundamental crux of 5 

this board's function. 6 

Thank you all. 7 

MR. TREVIÑO:  Thank you for your comments, Mr. 8 

Komkov. 9 

Can we have our next presenter? 10 

MS. BEAVER:  Tracey Beaver, general counsel, 11 

for the record. 12 

The last person we have registered to comment 13 

is Jarod Stewart. 14 

MR. TREVIÑO:  Mr. Stewart, are you ready to go? 15 

MR. STEWART:  Yes. Can you hear me? 16 

MR. TREVIÑO:  We can hear you fine, Mr. Stewart 17 

MR. STEWART:  Thank you, Board members.  My 18 

name is Jarod Stewart.  I'm an attorney in Houston, and I 19 

have represented retail auto dealers before the board on 20 

several occasions. 21 

I echo the comments of everyone that has spoken 22 

so far.  I disagree strongly with the 215.60 as it 23 

pertains to the definition of presentational aids and also 24 

with respect to the page limit. 25 
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Including the broad definition of 1 

presentational aids, which would include, as written, 2 

briefs, proposed orders, proposed findings of fact and 3 

conclusions of law is wrong because a presentation aid is 4 

something like a visual aid or a chart or something that 5 

would help the board understand these complex issues as 6 

they are distilled down for the board in a meeting, but a 7 

brief and an order are not a presentation aid and they 8 

should be excluded from that.   9 

I think that would solve a lot of the problems 10 

with the page limit.  If ten pages was truly the 11 

presentation aids, that sounds a little more reasonable, 12 

although I still think ten pages is probably too few for 13 

some cases, but the briefs and the proposed orders are 14 

going to take a lot more pages in order for the board to 15 

understand these issues. 16 

Now, the concern from staff is that we're going 17 

to overwhelm the board with too much information, but I 18 

think, as Mr. Bennett pointed out and Mr. Alaniz also 19 

pointed out, the APA requires and gives the parties the 20 

right to submit briefs to the board, and so that right 21 

should not be taken away by defining presentation aids to 22 

include the briefs and the proposed orders, so that should 23 

be taken out of there. 24 

And with respect to the page limits, the 25 
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concern about re-litigating cases is not -- this is like 1 

taking a sledgehammer to a mosquito.  The Sunset 2 

Commission was concerned about having new testimony and 3 

arguments that went on for hours and addressing that 4 

concern I think is addressed by the time limitations that 5 

have been proposed, about 20 minutes, which can be 6 

adjusted by the chairman, but saying that the parties are 7 

limited in a case -- 8 

STAFF:  You have one minute remaining. 9 

MR. STEWART:  -- that can involve livelihoods, 10 

hundreds of employees, millions of dollars and extensive 11 

records down to ten pages total for briefs, orders and 12 

everything, it's not going to fix the problem; it's going 13 

to make the job impossible to do or will effectively make 14 

the board a rubber stamp, because the board will not be 15 

able to consider any of the issues and potential errors 16 

committed by ALJs, which sometimes do not have expertise 17 

in this area and may not understand the board's 18 

definitions or policies or rules. 19 

And so for that reason, I think the best 20 

solution here would be to exclude briefs, proposed orders 21 

and findings of fact and conclusions of law from the 22 

definition of presentational aids, and adopt a rule that 23 

would specifically allow the presentation of those 24 

materials to the board, and if reasonable page limits were 25 
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proposed, that would be fine. 1 

I know of no lawyer that practices in this 2 

area, whether representing manufacturers, distributors, or 3 

dealers, that is in agreement with these page limits or 4 

limiting the parties. 5 

STAFF:  Your three minutes are up. 6 

MR. TREVIÑO:  Great.  Thank you, Mr. Stewart, 7 

for your comments. 8 

General Counsel Beaver, are we finished with 9 

public comments at this point? 10 

MS. BEAVER:  Tracey Beaver, general counsel, 11 

for the record. 12 

I'm just confirming very quickly that we have 13 

no other commenters. 14 

Yes, those are all the commenters for this 15 

agenda item.  Thank you. 16 

MR. TREVIÑO:  Great.  So before we take it up 17 

for discussion, General Counsel Beaver, would you like to 18 

clarify anything that was in the comments from the 19 

presenters or any of the questions that were raised or 20 

issues? 21 

MS. BEAVER:  Sure.  I'm happy to answer 22 

questions from the board members as well.  I'd just like 23 

to state that the rules do provide that the department 24 

will give parties 30 days' notice before the case is going 25 
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to be heard before the board, and parties will have 21 1 

days to present their presentation aids for the board.  2 

That way each party can see what the presentation aids are 3 

going to look like for the parties, and then they have 14 4 

days to let us know if they want to present oral argument. 5 

I would like to just mention, also, this is the 6 

same process we've been following for about a year and a 7 

half now with protest cases and contested cases before the 8 

board, so the rules really are just implementing our 9 

current processes. 10 

If parties would like to present a proposed 11 

final order, they are able to do so during what they call 12 

the exceptions period at the State Office of 13 

Administrative Hearings.  The judges who heard the case 14 

will submit their proposed final order and then the 15 

parties are able to submit exceptions, including what they 16 

think the judge's order should have looked like. 17 

So as we saw in our last case, parties 18 

submitted those proposed final orders to SOAH after seeing 19 

the PFD to the SOAH judge for them to consider whether 20 

they wanted to make changes. 21 

So I just wanted to mention also that that is 22 

after seeing the PFD, so the board has that information 23 

available to see.  There's lots of briefings and evidence 24 

heard at SOAH, and the board is able to see all of that 25 
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information when making their decision in any protest or 1 

contested case. 2 

That's all that I have, but I'm happy to answer 3 

questions. 4 

MR. TREVIÑO:  Great.  Thank you, General 5 

Counsel Beaver. 6 

Does the board have any questions for General 7 

Counsel Beaver?  Member Graham. 8 

MR. GRAHAM:  Did you call me, Chairman? 9 

MR. TREVIÑO:  Member Graham, I sure did. 10 

MR. GRAHAM:  Okay.  It seems to me that I 11 

recollect that in a recent case that we did not -- there 12 

was a period of time where we were not given the proposed 13 

final orders.  Is that not correct, Counsel? 14 

MS. BEAVER:  That is correct.  These rules 15 

reflect the current process and that the chairman has 16 

discretion on what items the board would like to consider 17 

for these cases, and we have limited the amount of 18 

information that was presented after the SOAH case to the 19 

board, and so we did presentation aids the last case but 20 

the additional information outside of the SOAH record has 21 

historically not been presented to the board. 22 

If the parties did not present those proposed 23 

final orders during the exceptions period at SOAH after 24 

they saw the PFD. 25 
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We did have one case -- that I would just like 1 

to mention; I can't talk too much about because it is in 2 

current litigation -- in which the proposed final order 3 

was presented at the open meeting but was not presented 4 

prior to the case being heard by the board because it was 5 

information that was not presented in the SOAH record. 6 

MR. GRAHAM:  And so as written today, I mean, 7 

if attorneys from one side or the other want to submit to 8 

this board a proposed final order, would they not be 9 

allowed to do so? 10 

MS. BEAVER:  They would need to do so during 11 

the exceptions period at SOAH after seeing the SOAH 12 

judge's proposed final decision, and then it would be part 13 

of the administrative record that the board would see. 14 

If the parties wanted to present a proposed 15 

final order or suggested findings of fact or conclusions 16 

of law, the rule does not prohibit that in their 17 

presentation aids, but it would have to be in the 18 

presentation aids. 19 

Part of the reason for that is Government Code 20 

Section 2001.141 requires that if a rule of the department 21 

does specifically provide that y'all can have those 22 

proposed final orders, the board will have to rule on 23 

every one of those findings of fact and conclusions of law 24 

presented. 25 
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So we did a balancing act, allowing the board 1 

to be able to see what arguments the parties are going to 2 

make at the contested case before the board so you can see 3 

the presentation aids, know a little bit about what the 4 

oral argument is. 5 

But really the board is charged with looking at 6 

the evidence in the record that was presented at SOAH, so 7 

this is just streamlining that process and balancing the 8 

information that the board is able to see from the parties 9 

before hearing the contested case without hearing new 10 

evidence or additional documents. 11 

If parties wanted to submit more than the 12 

presentation aid page limit or font limit, then that would 13 

be prohibited from these rules.  At this time they're only 14 

allowed to present the presentation aids, but we did 15 

reserve the chairman's discretion to allow additional 16 

documents to be presented and additional time.  So it's 17 

the same process we have now; it's the chairman's 18 

discretion. 19 

MR. TREVIÑO:  Member Graham, does that answer 20 

your question?  And we have adjusted the time and the 21 

presentation aids in complicated cases. 22 

MR. GRAHAM:  I just want to make sure that I 23 

understand this, because I kind of heard a couple of 24 

different things there that I'm not really clear, that if 25 
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representatives want to give us a proposed final order, 1 

you're saying if they haven't done it within the period at 2 

the conclusion of the SOAH case, if it's not done in that 3 

certain time period, then they are not -- they are 4 

restricted from presenting that to us? 5 

MS. BEAVER:  They would have to ask us to be 6 

able to present that, and it would be up to the chairman's 7 

discretion if he wanted to allow that to be presented, 8 

because the rules as currently drafted provide that 9 

parties will be able to present presentation aids with a 10 

certain page limit, so if they wanted to submit more than 11 

just presentation aids, like a proposed final order, I'm 12 

assuming would be more than the page limit and font size, 13 

then we would have to ask the chairman in his discretion 14 

to allow that in certain cases. 15 

The rule currently does not prohibit or 16 

specifically state they're allowed to, and it's not 17 

specifically excluded from the page limit of the 18 

presentation aids. 19 

MR. GRAHAM:  So I'll just conclude because I 20 

know there's lots of other questions.  In the four years 21 

that I've been involved in this process, I think it's 22 

really important to be able to have the opportunity to 23 

hear each side's case as to what they consider not being 24 

correctly interpreted by SOAH in some way, form, or 25 
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fashion. 1 

You know, it's very helpful to me as a board 2 

member, and I just don't want to see that, you know, 3 

restricted or prohibited.  So that's my thoughts, but I'll 4 

let someone else jump in here.  Thank you. 5 

MR. TREVIÑO:  Thank you, Member Graham. 6 

Member Ramirez, I think you had your hand up 7 

next. 8 

MR. RAMIREZ:  Yes, Mr. Chairman.  Thank you. 9 

Currently is there any objective criteria or 10 

standard for when a chairman might grant an exception to 11 

the page limit or presentation aid material? 12 

MS. BEAVER:  Currently we've had a standard 13 

process, and it's very important to be consistent.  There 14 

are cases that are more complex. 15 

We've had a case that went to district court 16 

and was remanded, so I can just mention that there might 17 

be some cases that have extreme circumstances that we 18 

won't likely see again, but those might be circumstances 19 

where the chairman needs to use that discretion, but at 20 

this point the rule does not specify any certain criteria 21 

in which that discretion would be used. 22 

The goal of these rules is to provide 23 

uniformity, predictability, and consistency for parties 24 

presenting cases before the board so they know that they 25 

Contested Case Rule Subcommittee January 19, 2021 Page 252



 

 

 

 ON THE RECORD REPORTING 
 (512) 450-0342 

114 

have an even playing field and what to expect, so it would 1 

be expected that the rules are consistent implementation 2 

of only allowing presentation aids unless there's some 3 

extraordinary circumstances. 4 

MR. RAMIREZ:  I guess my trouble there is that 5 

if we provide equal or consistent rulings on the cases, 6 

then we ought to have some criteria as for when an 7 

exception would be granted. 8 

It seems sort of subjective to say some case is 9 

more complicated than another.  I think that some of the 10 

parties to these cases might argue that all of their cases 11 

are complicated and that we need more information, and it 12 

appears that that's the main sticking point here is the 13 

page limits on these presentation aids. 14 

So if we are to put some limit on it by rule, I 15 

would just respectfully request that we include some 16 

criterion as for when the parties could request a 17 

chairman's exception and we don't leave it up to the 18 

subjective nature of things. 19 

MR. TREVIÑO:  And Member Ramirez, I'll comment 20 

on my process in doing this.  Generally what I've done -- 21 

and I can only speak for my term as chair -- is to follow 22 

precedent, which means that if there is a standard that's 23 

been used in other cases, I try to adhere to that as much 24 

as I possibly can. 25 
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But there have been exceptions with very, very 1 

complicated cases that have come with a lot of materials 2 

that I have, with the proper request from counsel, made 3 

some exceptions in those cases.  But you're right, there 4 

isn't a hard and fast rule, and it's a balancing act.  5 

I've tried to stick to precedent as much as I possibly 6 

could. 7 

MR. RAMIREZ:  Thank you for the clarification, 8 

Mr. Chairman. 9 

MR. TREVIÑO:  Certainly. 10 

Member Gillman. 11 

MS. GILLMAN:  Thank you, sir.  Can you hear me 12 

now? 13 

MR. TREVIÑO:  I can hear you fine. 14 

MS. GILLMAN:  Okay.  I made the motion at the 15 

August 6 meeting, and I don't have my exact wording in 16 

front of me, but I thought -- and that's probably a 17 

problem; I'd probably request Tracey Beaver read it out to 18 

me, but I thought that we removed prohibitions from both 19 

sides submitted a proposed final order. 20 

And I, too, don't want to hold back information 21 

from the board.  I really feel like the people that have 22 

presented today are experts in their field, and from my 23 

notes from today's comments, the summary is they'd really 24 

like not to have a page penalty for briefs, orders, and 25 
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presentation aids in order for us to properly analyze 1 

these cases, and I appreciate the people that came to tell 2 

us that. 3 

And secondly, I don't have a list of the dates 4 

of submission, but if there are inconsistencies and even 5 

how they submit, whether they have to do it in writing or 6 

not, you know, can they do it by email and things like 7 

that.  8 

So I'd like to just say that the unintended 9 

consequence of my motion on August 6 was I wasn't clear or 10 

included enough language to allow -- to clarify some of 11 

these details. 12 

So I'd like to maybe -- unless I need to modify 13 

the original motion from August 6 -- I can do that, modify 14 

the motion to change a few words and amend the motion -- 15 

we can do that, or we can get with general counsel to 16 

really properly draft something that is a little bit more 17 

specific, a little bit more inclusive of some of these 18 

comments today.  Which do you think would be better? 19 

MR. TREVIÑO:  General Counsel Beaver, would you 20 

like to call a recess and talk with Member Gillman about 21 

that? 22 

MS. BEAVER:  Tracey Beaver, general counsel, 23 

for the record.  24 

At this time we can't amend a motion that was 25 
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previously presented and voted on at a prior board meeting 1 

for proposal.  But the good news is that we're at the 2 

adoption stage of this rule, so we can absolutely make 3 

changes, and those items are definitely things that we got 4 

public comment on, so we can have a new motion for today 5 

that would address any concerns that you have and then 6 

have deliberation on that once we get to that stage if 7 

you'd like to draft a motion on that. 8 

I'd just like to mention that we did remove the 9 

prohibition from parties sending in proposed final orders 10 

or findings of fact and conclusions of law, so we can go 11 

ahead and do a new motion for you if you'd like to confer 12 

with me. 13 

MS. GILLMAN:  Because I really think that I'm 14 

just not capable of getting in all this language.  Should 15 

we do it now or should we hold the drafting of a new 16 

motion for the next board meeting?  I don't know. 17 

MR. TREVIÑO:  So are there any other comments 18 

from any other board members?  Member Bacarisse. 19 

MR. BACARISSE:  Mr. Chairman, listening to all 20 

of the discussion, as well as the presentations, some of 21 

those litigators I know personally and respect, I think we 22 

as a board need to be careful about what we wish for, 23 

because if you want to open up all of the possible 24 

submissions that attorneys can come up with, just 25 
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remember, you have a full-time job, okay, and you're going 1 

to get piles and piles and piles of paper that you don't 2 

have time to review and you may not understand. 3 

So I'm just cautioning you, as the former 4 

district clerk of Harris County, I have seen what 5 

attorneys can file in cases, and I'm not an attorney and I 6 

just want to caution us about what we're opening the door 7 

to consider doing.  Okay? 8 

I think we should table this motion and 9 

perhaps, you know, bring in -- as one of the commenters 10 

said, perhaps form a committee with one or two of these 11 

litigators that have appeared before our board on numerous 12 

occasions to assist us in drafting a proper order.  But 13 

let's be careful about how much information we're going to 14 

allow to come towards us, because we don't need to 15 

re-litigate these cases.  Thank you. 16 

MR. TREVIÑO:  Thank you, Member Bacarisse. 17 

Any comments from any other board members? 18 

MS. WASHBURN:  I agree with Member Bacarisse.  19 

I think maybe ten pages isn't enough, but I don't want 200 20 

pages either, so I think maybe we do need to step back and 21 

look and see what really makes sense. 22 

MR. TREVIÑO:  Great.  Thank you, Member 23 

Washburn. 24 

Member McRae. 25 
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MS. McRAE:  Yes.  And I just kind of want to 1 

echo what Members Bacarisse and Washburn said.  Maybe the 2 

ten pages is not enough, but as one of the commenters 3 

stated, in some of the smaller cases they have a limit of 4 

50, some of the larger cases a limit of 100 pages. 5 

While we don't want to re-litigate a case, we 6 

want to certainly as a board be fair and make sure that 7 

we're getting the necessary information to make the right 8 

decisions on these cases. 9 

So I would like to see us, I think, go back to 10 

the drawing board and come up with something that would be 11 

somewhat of a compromise between what we have proposed and 12 

something less than -- like Member Washburn said, 200 13 

pages is a lot. 14 

MR. TREVIÑO:  Great.  Thank you very much, 15 

Member McRae. 16 

Any other comments from board members? 17 

MR. GRAHAM:  Mr. Chairman, this is Brett. 18 

MR. TREVIÑO:  Yes, Member Graham. 19 

MR. GRAHAM:  I think I would add having my 20 

first board meeting, I drove to Austin the night before 21 

and picked up my box of materials to review and read 22 

before the next morning, and I appreciate Member 23 

Bacarisse's point.   24 

But I do believe it's a really good idea -- one 25 
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of the speakers had made the comment that in some cases 1 

the proposed final order will chew up the ten pages.  So 2 

you know, we talk about the differences in these cases, 3 

some are not that complex, some are very complex, and that 4 

document right there, I think if we were to allow for them 5 

to submit that separate from the summary document, that 6 

would help possibly with those more complex cases that are 7 

going to have larger proposed final orders to work that 8 

and be acceptable to everyone.  So that would be my 9 

thoughts. 10 

MR. TREVIÑO:  Great.  Thank you, Member Graham. 11 

So any other comments from board members? 12 

(No response.) 13 

MR. TREVIÑO:  Hearing none, General Counsel, 14 

you kind of hear the sense from the board.  Would you like 15 

to huddle with Member Gillman and see what her proposal 16 

is, do we vote on this current one, do we table?  What do 17 

you think the best way to address the concerns of the 18 

board at this stage are? 19 

MS. BEAVER:  Sure. Anyone can make a motion to 20 

go ahead and table this, similar to what we did for agenda 21 

item number 9, if you'd like to table this to the February 22 

board meeting, and then you would get a second and a vote 23 

on that. 24 

I'd just also like to mention that the proposed 25 
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date for this was August 21, so we would be within that 1 

six-month automatic withdrawal period hearing this in 2 

February, so this wouldn't need to be re-proposed; we 3 

could adopt in February. 4 

But I'm happy to confer if anybody would like 5 

any different type of motion other than to table it. 6 

MR. TREVIÑO:  Great.  Member Prewitt. 7 

MR. PREWITT:  Mr. Chairman, I'd like to make a 8 

motion to table this matter until our February board 9 

meeting. 10 

MR. TREVIÑO:  Great.  We have a motion from 11 

Member Prewitt.  Do we have a second? 12 

MR. RAMIREZ:  I'll second. 13 

MR. TREVIÑO:  Member Bacarisse.  Any further 14 

discussion? 15 

MR. BACARISSE:  Member Ramirez was the second. 16 

MR. TREVIÑO:  I apologize. 17 

MR. BACARISSE:  That's all right. 18 

MR. TREVIÑO:  Thank you, Member Ramirez, for 19 

your quick second.  I apologize for missing it. 20 

Any further comment or discussion? 21 

(No response.) 22 

MR. TREVIÑO:  Great.  The only thing that I 23 

would ask is, General Counsel Beaver, to just fully brief 24 

each of the board members on how this process will work 25 
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and bring everyone up to speed on how we address this 1 

going forward.  Okay? 2 

MS. BEAVER:  Thank you.  Appreciate that, 3 

Chairman. 4 

MR. TREVIÑO:  Thank you, General Counsel. 5 

So we've got a motion and a second. I'm going 6 

to call for the vote here. 7 

Member Bacarisse? 8 

MR. BACARISSE:  Aye. 9 

MR. TREVIÑO:  Member Gillman? 10 

MS. GILLMAN:  Aye. 11 

MR. TREVIÑO:  Member Graham? 12 

MR. GRAHAM:  Aye. 13 

MR. TREVIÑO:  Member McRae? 14 

MS. McRAE:  Aye. 15 

MR. TREVIÑO:  Member Prewitt? 16 

MR. PREWITT:  Aye. 17 

MR. TREVIÑO:  Member Ramirez? 18 

MR. RAMIREZ:  Aye. 19 

MR. TREVIÑO:  Member Washburn? 20 

MS. WASHBURN:  You might have called me.  Aye. 21 

I didn't hear it. 22 

MR. TREVIÑO:  Thank you. 23 

And I, Chairman Treviño, also vote aye.  Let 24 

the record reflect that the motion carries unanimously, 25 
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and we will table this with further discussion with 1 

general counsel on how to address some of the concerns 2 

raised by the board to balance the board's ability to get 3 

information but also to make it easier for the board to 4 

make some decisions. 5 

MR. SCOTT:  Mr. Chairman? 6 

MR. TREVIÑO:  Yes. 7 

MR. SCOTT:  Member Scott.  I also vote aye. 8 

MR. TREVIÑO:  I'm sorry.  Did I not call you? 9 

MR. SCOTT:  No, sir, you did not. 10 

MR. TREVIÑO:  I apologize, Member Scott.  Thank 11 

you for being observant, and thank you for jumping in 12 

there and being part of the decision here.  I apologize. 13 

MR. SCOTT:  No problem. 14 

MR. TREVIÑO:  That's why we have Member Scott 15 

here, to keep us honest.  Thank you, Member Scott, always 16 

do a great job. 17 

MS. GILLMAN:  Mr. Chairman? 18 

MR. TREVIÑO:  Yes. 19 

MS. GILLMAN:  So to conclude, I'm going to 20 

offer to get with Tracey Beaver, general counsel, to 21 

modify some of the language and with also some limits on 22 

what can be submitted so that we don't all go crazy with 23 

hundreds of pages.  Agreed. 24 

MR. TREVIÑO:  Please. 25 
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MS. GILLMAN:  So do you think we need to have a 1 

committee or do you think that we can work on this 2 

internally? 3 

MR. TREVIÑO:  I think we will work on it 4 

internally, but what I would like General Counsel Beaver 5 

to do is brief each of the board members individually on 6 

the pros and cons of what we're talking about and to 7 

circle some suggestions about how to do that. 8 

And definitely you will be part of the process, 9 

but I would like her to counsel with each of the 10 

individual board members so they fully appreciate what 11 

receiving a PFD or any kind of different information that 12 

we receive, what are the ramifications of that and sort of 13 

the background of why we've done things the way we have 14 

done going along, and then she can counsel with you about 15 

drafting -- or any board member about drafting a possible 16 

other motion. 17 

But all board members have equal responsibility 18 

in drafting a motion if they so feel that it's necessary, 19 

but encourage you to come up with one with general counsel 20 

if you feel strongly about it. 21 

MS. GILLMAN:  Thanks, Mr. Chairman.  Sounds 22 

like a great plan.  Thank you, sir. 23 

MR. TREVIÑO:  Great.  Thank you.  Thank you for 24 

your input and your service to the State of Texas. 25 
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MS. BEAVER:  Chairman, if I may? 1 

MR. TREVIÑO:  Yes. 2 

MS. BEAVER:  I'd just like to mention also that 3 

if I do confer with any board members, it would just be 4 

for legal advice -- we're not going to do any kind of 5 

walking quorum -- but also that you do have discretion to 6 

create committees and those don't need board votes. 7 

So we will offline on how to do this 8 

appropriately, to address concerns under the Open Meetings 9 

Act.  Thank you. 10 

MR. TREVIÑO:  Thank you very much, General 11 

Counsel Beaver.  And I just want to state for the record 12 

that that is the reason that I'd like for general counsel 13 

to confer with each of the board members so we don't 14 

violate any statute, rule or law, and that we not only 15 

follow the letter of the law but the spirit of the law in 16 

drafting a good decision for the State of Texas.  Fair 17 

enough?  Great.  Thank you. 18 

So that was agenda item 10.  Right? 19 

MS. BEAVER:  That's correct.  The next item is 20 

agenda item 11 with Tim Thompson. 21 

MR. TREVIÑO:  Great.  Generally 11 follows 10, 22 

so we'll now hear from Tim Thompson. 23 

Mr. Thompson, are you ready to present? 24 

MR. THOMPSON:  Yes, sir, I am. 25 
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January 7, 2021 

 
Mr. Guillermo “Memo” Treviño, Chair 
Ms. Tracey Beaver, General Counsel 
Texas Department of Motor Vehicles 
4000 Jackson Avenue 
Austin, Texas 78731 
 

Re:  Proposed Rule 43 T.A.C. § 215.60. 
 
Dear Chairman Treviño and General Counsel Beaver:  

 
At the December 10, 2020 public meeting, after hearing concerns expressed by the 

undersigned and others regarding Proposed Rule 43 T.A.C. § 215.60 (“the proposed 
rule”), the Board voted to table the proposed rule pending further study and 
consideration.   

 
Based on comments of Board members at the December 10th public meeting, the 

undersigned have prepared revisions to the proposed rule. The undersigned believe that 
the enclosed revised proposed rule provides the flexibility needed to ensure that the 
Board receives the necessary information it needs to review a proposal for decision and to 
take appropriate action concerning it. The main features of the requested revisions are as 
follows: 

 
• The term “presentational aids” is defined to exclude briefs to the Board, 

appendices to the briefs, and proposed orders of the Board. 
 

• A party’s initial brief to the Board is limited to 50 pages and its rebuttal 
brief is limited to 25 pages, for a total of 75 pages of briefing per party. The 
page limits do not include appendices to the briefs or proposed orders of the 
Board.   

 
• Upon request, the Chair may allow the parties to exceed the page limits on 

initial and rebuttal briefs to the Board and on presentation aids. 
 

• The Board may remand a contested case to SOAH for further proceedings, 
including the taking of additional material evidence that for good reason 
was not presented in the initial SOAH proceeding, if the Board requires 
additional findings by SOAH in order for the Board to perform its review 
of a proposed decision.  
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 The TxDMV calendar shows that the Contested Case Rules Subcommittee will 
meet on January 19, 2021. The undersigned respectfully request that a copy of the 
enclosed revised proposed rule be provided to each member of the Subcommittee, to each 
Board member, and to each member of the staff assigned to work on the proposed 
contested case rules. 

 
Thank you for your consideration. 

Very truly yours, 

/s/ Karen Phillips    /s/ J. Bruce Bennett 
General Counsel    /s/ Leon V. Komkov 
Texas Automobile Dealers Association Cardwell, Hart & Bennett, LLP 
1108 Lavaca, Suite 800   807 Brazos, Suite 1001 
Austin, Texas 78701    Austin, Texas 78701 
Email:  kphillips@tada.org   Email:  jbb.chblaw@me.com 
Telephone:  512-496-2686   Email:  lvk@cardwellhartbennett.com 
Facsimile:  512-476-5854   Telephone:  512-322-0011 
      Facsimile:   512-322-0808 
 
/s/ Martin Alaniz    /s/ Wm. R. Crocker 
Coffey & Alaniz, PLLC   Attorney at Law 
13810 FM 1826    807 Brazos, Suite 1014 (78701) 
Austin, Texas 78737    P. O. Box 1418 
Email:  martin.alaniz@gmail.com  Austin, Texas 78767 
Telephone:  512-328-6612   Email:  crockerlaw@earthlink.net   
Facsimile:   512-328-7523   Telephone:  512-478-5611    
      Facsimile: 512-474-2540 
 
Enclosure 

 

 

Contested Case Rule Subcommittee January 19, 2021 Page 267



 

 1 

§215.60. Presentation Aids, Briefs to the Board, and Proposed Final Orders of the Board  
 
(a) If a party wants to provide a presentation aid, a brief to the board under Tex. Gov’t Code § 
2001.062(a)(2), or a proposed final order to the board, it must file [provide] such document or 
documents [the presentation aid] with [to] the department in accordance with §215.30 of this title 
(relating to Filing of Documents) and serve copies on all other parties in accordance with [§215.30 
of this title (relating to Filing of Documents) and] §215.49 of this title (relating to Service of 
Pleadings, Petitions, Briefs, and Other Documents) at least [21] 14 days prior to the date of the 
board meeting. If a party wants to provide a rebuttal presentation aid or brief under Tex. Gov’t 
Code § 2001.062(a)(2) to the board, it must file [provide] the rebuttal presentation aid or brief with 
[to] the department in accordance with §215.30 of this title and serve copies on all other parties in 
accordance with [§215.30 of this title and] §215.49 of this title at least [14] 7 days prior to the date 
of the board meeting. If a party fails to timely provide any such document [an initial or rebuttal 
presentation aid,] to the department or any other party, neither the department [shall] nor the party 
may [not] provide the document or documents  [presentation aid] to the board. [and the party shall 
not provide the document or documents [presentation aid] to the board at the board meeting.] A 
party may submit presentation aids, briefs to the board, or proposed final orders to the board in 
accordance with this rule regardless of whether a party requests oral argument. 
 
(b) For the purposes of this section, presentation aids include [are defined as] written materials, 
such as documents, charts, exhibits, or presentations slides that contain a party's arguments and 
discussion of evidence, laws, prior agency decisions, and rules regarding the contested case. The 
term “presentation aid” does not include any briefs to the board, appendices to the briefs, or 
proposed final orders submitted to the board. Discussion and argument of evidence in presentation 
aids and briefs to the board shall be limited to evidence contained in the SOAH administrative 
record and consistent with the scope of the board’s authority to take action under Government 
Code §2001.058(e) and Occupations Code, Chapter 2301. However, any party may argue that the 
board should remand the case to SOAH for further proceedings, including the taking of additional 
material evidence that for good reason was not presented in the SOAH proceeding.  
 
(c) Where applicable, [all] information in the presentation aids and briefs to the board shall include 
cites to the SOAH administrative record [on all points] to specifically identify where such 
information is located. 
 
(d) Presentation aids, briefs, and proposed final orders of the board shall be single-sided, double-
spaced, 8.5 inches by 11 inches, and at least 12-point type. Initial presentation aids are limited to 
eight pages, and rebuttal presentation aids are limited to two pages for a total of ten pages, except 
as stated otherwise in this section.  Initial briefs to the board are limited to 50 pages and rebuttal 
briefs are limited to 25 pages, except as stated otherwise in this section.  Cover pages that only 
contain the case number, the style of the case, the date of the board meeting, the name of the party 
submitting the presentation aids, and the names of the attorneys or representatives for the parties, 
and appendices to briefs are excluded from the page limits for presentational aids and briefs to the 
board. 
 
(e)  The board chairman is authorized to increase the page limits for presentation aids and briefs 
to the board for each party. A party may request an increase in the page limitations for good 
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reason by filing the request with the department in accordance with §215.30 of this title (relating 
to Filing of Documents) and serving a copy on all other parties in accordance with §215.49 of 
this title (relating to Service of Pleadings, Petitions, Briefs, and Other Documents) within 4 days 
after receiving the notification regarding the opportunity to attend and provide argument under 
§215.59(a) of this title (relating to Request for Oral Argument).  If the board chairman authorizes 
an increase in the page limits, the department shall notify the parties under § 215.59(a) of this 
title relating to Request for Oral Argument) at least 21 days prior to the date of a proposed board 
meeting during which the board may review a contested case. 
 
[(f) If a party provides the department with a presentation aid that contains more pages than the 
maximum allowed, the department shall not provide the presentation aid to the board and the party 
shall not provide the presentation aid to the board at the board meeting.] 
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� !"�#$%&� ' !(")�*+,-(./0�1.22-((-.!�34564578�9:;�6;<=>?@;5?A8�BC=>6�48�D;47:?;6�?CD=>6�456E8?>F�45?;>;8?8G�H>;=?457�>48I8�?C�?:;�8?=?;J�K�LMNOPQRS�OT�QUVWXRPS�YOMPV�Z[ZY[PX\��]̂_̀a�bc̀decd̀fb�_̀f�ĝc�hgcfgafa�ĉ�ì̂ jhaf�̀fìfbfgc_cĥg�̂k�_�̀fldm_cfa�hgadbc̀no�pdc�̀_cqf̀�ĉ�ì̂ jhaf�frif̀chbfo�sqfg�gfefbb_̀no�k̂̀�ftfechjf�afehbĥgu_vhgl\��ŵd̀�̂k�cqf�p̂_̀axb�ghgf�ufupf̀b�̀fìfbfgc�fmfufgcb�̂k�cqf�û ĉ̀�jfqhemf�hgadbc̀n�afbihcf�̂gmn�y�if̀efgc�̂k�cqf�afi_̀cufgcxb�frifgahcd̀fb�ah̀fecmn�bdiî c̀hgl�̀fldm_cĥg�k̂�cqhb�hgadbc̀n\��zg�̂cqf̀�ŝ àbo�û ĉ̀�jfqhemf�hgadbc̀n�̀fldm_cĥg�hb�ĝc�cqf�ìhu_̀n�kdgecĥg�̂k�cqf�afi_̀cufgc�{�hbbd_gef�̂k�jfqhemf�chcmfbo�f̀lhbc̀_cĥgbo�_ga�mhefgbf�im_cfb�hb\��|f�ed̀̀fgc�p̂_̀a�q_b�cqf�m̂sfbc�̀_cĥ�̂k�idpmhe�̂̀�êgbduf̀�ufupf̀b�ĉ�hgadbc̀n�ufupf̀b�hg�cqf�p̂_̀axb�qhbĉ̀n\��}hbĉ̀he_mmno�cqf�ìfjĥdb�p̂_̀ab�cq_c�̀fldm_cfa�cqf�û ĉ̀�jfqhemf�hgadbc̀n�̀_glfa�k̀̂u�q_jhgl�~jf�hgadbc̀n�ufupf̀b�̂g�_�ghgf�ufupf̀�p̂_̀ao�ĉ�q_jhgl�_�bhr�if̀b̂g�_mm�idpmhe�ufupf̀�p̂_̀a\��|f�m_bc�jf̀bĥg�̂k�cqf�p̂_̀ao�sqfg�hc�s_b�_auhghbc̀_chjfmn�_cc_eqfa�ĉ�cqf��fr_b��fi_̀cufgc�̂k��̀_gbî c̀_cĥgo�q_a�cq̀ff�hgadbc̀n�ufupf̀b�_ga�bhr�idpmhe�ufupf̀b\��|f�k̂edb�̂k�_mm�cqfbf�ìĥ̀�p̂_̀ab�s_b�b̂mfmn�̂g�f̀ldm_chgl�cqf�û ĉ̀�jfqhemf�hgadbc̀no�ĝc�cqf�shaf�̀fbîgbhphmhchfb�̂k�cqf�ed̀̀fgc�afi_̀cufgc\�|f��dgbfc��̂uuhbbĥgxb�_è̂bb�cqf�p̂_̀a�bc_ga_̀a�̂g�p̂_̀a�êuîbhcĥg�f̀�dh̀fb�_c�mf_bc�̂gf�cqh̀a�̂k�_�p̂_̀axb�ufupf̀bqhi�êgbhbc�̂k�idpmhe�ufupf̀b�ĉ�fgbd̀f�bd�ehfgc�idpmhe�i_̀chehi_cĥg�_ga�p_m_gefa�if̀bifechjfb�ĉ�hgk̂̀u�îmhen�_ga�afehbĥgu_vhgl\��]̂_̀ab�âuhg_cfa�pn�ufupf̀b�̂k�_�̀fldm_cfa�ì̂ kfbbĥg�̂̀�ah̀fecmn�_tfecfa�pn�cqf�_echjhchfb�̂k�cqf�_lfgen�d̀g�cqf�̀hbv�̂k�ĝc�kdmmn�êgbhaf̀hgl�cqf�hui_ecb�̂k�cqfh̀�afehbĥgu_vhgl�ĝ�p̀̂ _a�idpmhe�hgcf̀fbcb\��zg�ĉc_mo�bhr�̂k�cqf�ghgf�ufupf̀b�̂k�cqf�p̂_̀a�f̀ìfbfgc�fgchchfb�̀fldm_cfa�pn�̂̀�dgaf̀�cqf��d̀hbahecĥg�̂k�cqf�afi_̀cufgc\���gmn�cŝ�̂k�cqf�îbhcĥgb�̂g�cqf�p̂_̀a�_̀f�̀fbf̀jfa�k̂̀�idpmhe�ufupf̀b\���mb̂o�cqf�eq_h̀�̂k�cqhb�p̂_̀a�q_b�_ms_nb�pffg�_�ed̀̀fgc�̂̀�k̂̀uf̀�ufupf̀�k̂�cqf�û ĉ̀�jfqhemf�hgadbc̀n\���hcq�_g�hgadbc̀n�âuhg_cfa�p̂_̀a�_ga�_g�hgadbc̀n�ufupf̀�bf̀jhgl�_b�eq_h̀o�cqf�p̂_̀a�m_evb�_�bc̀̂glo�dgph_bfa�ĵhef�ĉ�qfmi�ufah_cf�ahbidcfb�_û gl�hgadbc̀n�ufupf̀b\���gph_bfa�mf_af̀bqhi�̂g�cqhb�p̂_̀a�hb�fbifeh_mmn�èdeh_m�pfe_dbf�̂k�hcb�̀̂mf�hg�afehahgl�êgcfbcfa�ì̂ cfbc�e_bfb�hgĵmjhgl�pdbhgfbb�ahbidcfb�cq_c�ihc�cŝ�mhefgbffbo�̂kcfg�k̀̂u�ahtf̀fgc�afi_̀cufgc�f̀ldm_cfa�hgadbc̀hfbo�_l_hgbc�f_eq�̂cqf̀\���fldm_cĥg�̂k�hgadbc̀hfb�shcq�bdeq�êg�hecb�shcqhg�̂gf�_lfgen�e_g�̀fbdmc�hg�cqf�_lfgen�̂̀�p̂_̀a�k_ĵ h̀gl�̂gf�hgadbc̀n�_c�cqf�frifgbf�̂k�_ĝcqf̀�̂̀�k_ĵ h̀gl�̂gf�l̀̂ dixb�hgcf̀fbc�̂jf̀�êgbduf̀b\���̀ ĉfbc�e_bfb�e_g�e_dbf�ah�edmcn�k̂̀�hgadbc̀n�ufupf̀b�̂k�cqf�p̂_̀a�ĉ�bfi_̀_cf�cqf�hgcf̀fbcb�̂k�cqfh̀�pdbhgfbb�bfeĉ̀�k̀̂u�cqfh̀�̀̂mf�̂k�afehahgl�cqfbf�e_bfb�hg�_g�dgph_bfa�u_ggf̀\��
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������� $����%&�'()*+,�,-./0..-)12�.)34�.5*54�*641/-4.�,4748)9�9)8-/-4.�5)�60-,4�(4:*7-)+�;:41�*/5-16�)1�9+)9).*8.�<)+�,4/-.-)12�4.94/-*88=�;-5:�:-6:8=�54/:1-/*8�*1,�/)3984>�/*.4.?��@)+�4>*39842�5:4�A4>*.�B4,-/*8�C)*+,�:*.�9)8-/-4.�-1�98*/4�5)�/0+5*-8�-1*99+)9+-*54�,-./0..-)1�(=�5:4�9*+5-4.�*1,�5:4�()*+,�343(4+.�)05.-,4�5:4�47-,415-*+=�+4/)+,�-1�DEFG�/*.4.�(4<)+4�5:4�()*+,?H���I�JKLMN�OPOQPM�RSTKUTPOPSV�RS�LNTRWKMX�YKOORVVPPW�LSN�ZKM[RS\�\MK]̂W�MRW[W�V_P�L̂ P̂LMLSYP�K̀�]SN]P�RSa]PSYP�RS�̂KURYX�NPTPUK̂OPSV?��b)74+1-16�()*+,.�5=9-/*88=�0.4�<)+3*8�*,7-.)+=�/)33-5544.�*1,�-1<)+3*8�;)+c-16�6+)09.�5)�.44c�144,4,�4>94+5-.4�*1,�94+.94/5-74.�<+)3�.5*c4:)8,4+.�*1,�)5:4+�-154+4.54,�9*+5-4.?��d0++4158=2�()*+,�343(4+.�.4+74�)1�()5:�)<�5:4�,49*+53415e.�*,7-.)+=�/)33-5544.�*1,�)<541�9*+5-/-9*54�*.�343(4+.�)<�5:4�,49*+53415e.�;)+c-16�6+)09.2�;:-/:�*8.)�-1/80,4�,49*+53415�.5*f�*1,�.5*c4:)8,4+.?��G*7-16�()*+,�343(4+.�.4+7-16�)1�*,7-.)+=�/)33-5544.�)+�;)+c-16�6+)09.�+-.c.�5:4�*994*+*1/4�)<�5:4�()*+,�60-,-16�5:4�*,7-.)+=�/)33-5544�5)�*�9+4g,454+3-14,�+4.085�h�+46*+,84..�)<�()*+,�343(4+�-1,0.5+=�4>94+5-.4?��G*7-16�()*+,�343(4+.�)1�;)+c-16�6+)09.�)+�*,7-.)+=�/)33-5544.�01,4+3-14.�5:4�-1,4941,4152�4>54+1*8�4>94+5-.4�*1,�+4/)3341,*5-)1.�5:4.4�6+)09.�*+4�-1541,4,�5)�9+)7-,4�5)�5:4�<088�()*+,2�*1,�/*1�-1i041/4�)+�-1:-(-5�5:4�6+)09.e�,-./0..-)1.�)+�+4/)3341,*5-)1.?��I�jVVPÔ VPN�Pk�̂LMVP�YKOO]SRYLVRKSW�ZRV_�QKLMN�OPOQPMW?��l4�()*+,�8*/c.�*�/84*+�9)8-/=�)1�5:4�.0(m4/5�)<�4>�9*+54�/)3301-/*5-)1.2�4741�5:)06:�,49*+53415�.5*f�*,7-.4�()*+,�343(4+.�5)�+4<+*-1�<+)3�*1=�.0/:�/)3301-/*5-)1.?��D01.45�.5*f�-,415-n4,�,)/03415*5-)1�.099)+5-16�*5�84*.5�5;)�)//*.-)1.�-1�;:-/:�9*+5-4.�5)�/)154.54,�9+)54.5�/*.4.�*5543954,�5)�/)15*/5�()*+,�343(4+.�(4<)+4�5:4�()*+,�-..04,�*�n1*8�)+,4+�)1�5:4�9+)54.5?��o<�()*+,�343(4+.�+4.9)1,2�5:4=�98*/4�5:43.4874.�-1,-7-,0*88=�*1,�/)884/5-748=�*5�+-.c�)<�8-5-6*5-)12�*.�5:4�A4>*.�F,3-1-.5+*5-74�p+)/4,0+4.�F/5�9+):-(-5.�.0/:�/)3301-/*5-)1?q��l4�,49*+53415�144,.�9)8-/-4.�*1,�94+-),-/�5+*-1-16�5)�41.0+4�()*+,�343(4+.�,)�1)5�41*(84�5:-.�5=94�)<�(4:*7-)+?rst�utvwxyzt{y�|w}~��w�}�zvxtst{���t�w{u�yxw{�vwxt{y�wvvx�w}s�y���wystx�{��w{u����{���yw~ts�|utx��{v�y��l4�,49*+53415�:*.�*�,-74+.4�+*164�)<�.5*c4:)8,4+.2�-1/80,-16�-1,0.5+=�9*+5-/-9*15.�5:*5�*+4�)<541�*5�),,.�;-5:�)14�*1)5:4+2�*.�;488�*.�����484/54,�/)015=�5*>�*..4..)+g/)884/5)+.�;-5:�,-74+.4�)9-1-)1.�*()05�5-584�*1,�+46-.5+*5-)1�*,3-1-.5+*5-)1?���:-84�*88�*641/-4.�.:)08,�3*c4�9+)*/5-74�4f)+5.�5)�)(5*-1�.5*c4:)8,4+�-1905�*1,�<44,(*/c2�5:4�,49*+53415�:*.�*�9*+5-/08*+8=�:-6:�(*+�5)�34452�6-741�5:4�3*1=�-1,0.5+=�.5*c4:)8,4+.2�8)/*8�6)74+13415.2�*1,�343(4+.�)<�5:4�90(8-/�;:)�*+4�,-+4/58=�*f4/54,�(=�5:4�,49*+53415e.�+084.�*1,�9)8-/-4.?��G);474+2�5:4�,49*+53415�8*/c.�5:4�.5+0/50+4�*1,�9+)/4..4.�144,4,�5)�41.0+4�-1/80.-742�5+*1.9*+415�)99)+501-5-4.�<)+�.5*c4:)8,4+�*1,�90(8-/�-1905�5)�-1<)+3�5:4�,49*+53415e.�+0843*c-16�*1,�9)8-/=�,4748)93415?����I��KMP�MPURLSYP�KS�RSVPMSLU�ZKM[RS\�\MK]̂W�MLV_PM�V_LS�OKMP�K̂PS�LSN�VMLSŴLMPSV�LNTRWKMX�YKOORVVPPW?��D5*54�*641/-4.�)<541�0.4�.5*1,-16�)+�5-34g8-3-54,�*,7-.)+=�/)33-5544.�*.�*�34*1.�)<�6455-16�-1,4941,4152�4>54+1*8�

��������������������������������������������������������������������������������������������
 ¡����������������¢����������������������������������¢�¡�������������������������������

Contested Case Rule Subcommittee January 19, 2021 Page 281



����������	
���
�
���


	�����������
������
	
���
�������������
����������

� !"�#$%&� ' !(")�*+,-(./0�1.22-((-.!�345367893�7:�8;<:6=�7>3�?@3;ABC9�6DE3=?F8;@�56:5:9?E9�?9�G3EE�?9�5:E8A839�?;H�56:A3HD639I�7:�:J36�K397�56?A78A39�<:6�8=5E3=3;78;@�?;H�8=56:L8;@�?@3;AB�56:@6?=9I�?;H�7:�>3E5�8H3;78<B�;33H9�<:6�;3G�?@3;AB�56:@6?=9�?;H�936L8A39M��NB�A:;76?97O�7>3�H35?67=3;7�63E839�?E=:97�34AED98L3EB�:;�?H�>:A�G:6F8;@�@6:D59�?9�7>3�568=?6B�=3?;9�:<�:K7?8;8;@�97?F3>:EH36�<33HK?AF�<:6�H3L3E:58;@�6DE3�56:5:9?E9O�8;973?H�:<�?HL89:6B�A:==877339�7>?7�3;9D63�=:63�:53;O�K6:?HPK?93H�:55:67D;87839�<:6�97?F3>:EH36�8;5D7�?;H�L3778;@M��Q3�7347K:4O�RSTUVWXY�ZW[[U\\]]V�TV̂�_WX̀Uab�cXWdeVO�345E?8;9�A:==:;�D939�:<�?HL89:6B�A:==877339�?;H�G:6F8;@�@6:D59�8;�97?73�@:L36;=3;7M��fD663;7EBO�7>3�H35?67=3;7�>?9�7G:�?HL89:6B�A:==877339�g�:;3�<:6�=:7:6�L3>8AE3�E8A3;98;@�?;H�?;:7>36�<:6�>:D93>:EH�@::H9�=:L369�g�KD7�D939�7>3=�568=?68EB�<:6�7>3�97?7D7:6B�6DE3�63L898:;9�3L36B�<:D6�B3?69O�?;H�H:39�;:7�D93�7>3=�8;�?�A:;98973;7�G?B�7:�@?7>36�97?F3>:EH36�<33HK?AFMhi��Q3�=:7:6�L3>8AE3�E8A3;98;@�A:==87733�E?97�=37�8;�j3A3=K36�kihlO�?;H�7>3�>:D93>:EH�@::H9�A:==87733�E?97�=37�8;�mA7:K36�kihnM��o>3�H35?67=3;7�>?9�5E3;7B�:<�6DE3=?F8;@�:55:67D;87839�7:�D93�?HL89:6B�A:==877339�7:�3;9D63�76?;95?63;AB�?;H�8;AED98L3;399O�3953A8?EEB�<:6�A:;73;78:D9�?;H�A:;76:L3698?E�7:58A9O�KD7�8;973?H�>?9�:573H�7:�D93�G:6F8;@�@6:D59M��p98;@�G:6F8;@�@6:D59�7:�>3E5�H3L3E:5�5:E8AB�:6�6DE3�A>?;@39�A?;�K3�?;�3J3A78L3�5?67�:<�7>3�97?F3>:EH36�8;5D7�56:A399M��q:G3L36O�rD;937�97?J�63A38L3H�<33HK?AF�<6:=�97?F3>:EH369�7>?7�7>3�H35?67=3;7C9�?556:?A>�7:�397?KE89>8;@�G:6F8;@�@6:D59�=?F39�7>:93�;:7�953A8sA?EEB�8;L873H�7:�5?678A85?73�<33E�?9�8<�7>386�536953A78L3�89�;:7�L?ED3HM��t;�?HH878:;O�H35?67=3;7�97?J�H:39�;:7�7B58A?EEB�8;L873�A:;9D=36�6356393;7?78L39�7:�G:6F8;@�@6:D59O�=8998;@�?�A6DA8?E�536953A78L3�:;�K:?6H�5:E8A839�?;H�6DE39M��u3EB8;@�:;�G:6F8;@�@6:D59�?E:;3�H:39�;:7�56:L8H3�7>3�76?;95?63;AB�:6�8;AED98L3;399�<:6=?E�?HL89:6B�A:==877339�56:L8H3�7>6:D@>�5:973H�5DKE8A�=3378;@9�?;H�5DKE8A�63A:6H9�:<�A:==87733�H3E8K36?78:;9M��p93�:<�?HL89:6B�A:==877339�?E:;@�G87>�G:6F8;@�@6:D59�7:�H3L3E:5�6DE3�:6�5:E8AB�56:5:9?E9�G:DEH�?EE:G�<:6�?�K6:?H36�K?93�:<�8;5D7O�6?7>36�7>?;�?�=:63�E8=873H�@6:D5�:<�>?;HP93E3A73H�L:8A39�?;H�536953A78L39M��v�wxyxzx{|}�~�~��x�{���|{��~��z|�����y�y��~�����z�x|}�y����z������~|��~�x��~��{��y����{|}��{���xx~~�M��p;E8F3�=:97�:7>36�63@DE?7:6B�?@3;A839O�7>3��3@89E?7D63�>?9�343=573H�7>3�H35?67=3;7�<6:=�7>3�97?7D7:6B�63�D863=3;7�7>?7�?@3;A839�56:L8H3�K?E?;A3H�6356393;7?78:;�K37G33;�7>3�63@DE?73H�8;HD976B�?;H�A:;9D=369�:;�879�?HL89:6B�A:==877339Mhh���:7�>?L8;@�A:;9D=36�=3=K369�:;�7>3�H35?67=3;7C9�?HL89:6B�A:==877339�

�������������������������������� ��¡¢�£����{|}��{���xx~~�¤�v�A63?73H�KB�?�K:?6H�:6�97?7D73�v�:K7?8;�8;H353;H3;7O�34736;?E�345367893�v�8;AEDH3�5DKE8A�6356393;7?78:;�v�:53;�7:�7>3�5DKE8Av�=8;D739�7?F3;v�56393;7�63A:==3;H?78:;9�7:�7>3�<DEE�K:?6H�<:6�A:;98H36?78:;¥{|¦�����|{z��¤�v�A63?73H�KB�?@3;AB�97?J�v�?HL893�97?J�:;�5:E8AB�899D39�K3<:63�?�=:63�5DKE8A�L3778;@�:<�899D39�v�A:=5:93H�:<�?�9=?EEO�93E3A7�@6:D5�7>?7�=3379�8;�?�AE:93H�93778;@�v�;:�63�D863H�=3378;@�5:978;@�v�;:�63�D863=3;7�7:�=?8;7?8;�=8;D739�v�56:L8H39�8;878?E�A:==3;79�7:�97?J�7:�?8H�8;�H6?<78;@�?�=:63�<:6=?E�56:5:9?E§̈ ©�ª©«¬­®̄ ©°®�±²�°³®�­©́µ±­©ª�®³�¶¬·¬°̧©�±°ªµ²®­¹�¬°ª�̧³°²µ̄ ©­�­©«­©²©°®¬®±³°�³°�¬ªº±²³­¹�³̧̄ ¯±®®©©²»

Contested Case Rule Subcommittee January 19, 2021 Page 282



��������	�
���
�����������������������������
�����������������������������

�������� !����"�#�
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1Compliance Report — Implementation of 2019 Sunset Recommendations
Summary

Sunset Advisory Commission January 2021

SummaRy

An important element of the Sunset process is a check on agencies’ progress in implementing Sunset 
recommendations from the previous legislative session. The Legislature expects agencies to effectively 
implement both the management recommendations of the Sunset Commission and the statutory provisions 
of an agency’s Sunset bill. The Sunset Act requires the commission to review agencies’ implementation 
of the commission’s recommendations.  

In 2019, the 86th Legislature passed 25 of the 26 bills containing the Sunset Commission’s statutory 
recommendations. Sunset staff assessed each agency’s efforts to implement the required statutory changes, 
a total of 252 provisions. Agencies fully implemented almost 90 percent of these changes, with most of 
the remainder in progress. The chart on page 3, 2019 Sunset Legislation Implementation by Agency, shows 
the progress of each agency in implementing its changes. Key changes implemented as a part of the 
Sunset process include the following: 

• Making significant changes to the state’s complex alcohol laws, including dramatically streamlining 
the licensing structure, eliminating antiquated and duplicative regulations, and strengthening the 
ability of the Texas Alcoholic Beverage Commission’s governing body to regulate the industry and 
oversee the agency.

• Creating the Texas Behavioral Health Executive Council by combining four behavioral health 
professions under one umbrella licensing agency to improve regulation and increase administrative 
efficiencies. 

• Transferring the poorly run motorcycle and all-terrain vehicle safety training program from the 
Department of Public Safety to the Texas Department of Licensing and Regulation, and eliminating 
almost 27,000 unnecessary individual licenses regulating the private security industry.

• Transferring historic sites not attached to a state park from the Texas Parks and Wildlife Department 
to the Texas Historical Commission and establishing clear contract requirements and goals for the 
Heritage Trails Program.

• Consolidating the struggling Texas Board of Professional Land Surveying with the existing board 
regulating engineers, creating the Texas Board of Professional Engineers and Land Surveyors to 
regulate both related professions.

One Sunset bill, which would have continued regulation of plumbers by transferring the functions of the 
Texas State Board of Plumbing Examiners to the Texas Department of Licensing and Regulation, failed 
to pass during the 86th Legislature. This lapse effectively abolished both the board and the Plumbing 
License Law. On June 13, 2019, Governor Abbott issued an executive order to suspend the abolishment 
of the Texas State Board of Plumbing Examiners and the Plumbing License Law until May 31, 2021. 

Detailed information on the statutory provisions in progress, partially implemented, or not implemented 
is provided for each agency in the following exception charts. The Implementation Key textbox on the 
following page explains the terms used to describe the status of the provisions.

In addition to statutory changes, the Sunset Commission adopted 226 management recommendations 
for improvements to agencies under review in 2019. As directed by statute, the State Auditor’s Office 
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Summary2

January 2021 Sunset Advisory Commission 

will evaluate the agencies’ implementation of 181 of the management recommendations Sunset staff 
rated as having a high or medium priority.1  

Implementation Key

• Implemented: The agency has fully implemented the provision.

• In Progress: The agency has begun efforts to implement the provision 
but has not completed or fully realized implementation of the provision.

• Partially Implemented: The agency has fully implemented some parts 
of the provision but has not taken any action to implement other parts.

• Not Implemented: The agency has not implemented or begun the 
process of implementing the provision.
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Summary

Sunset Advisory Commission January 2021

2019 Sunset Legislation Implementation by Agency

Agency

Statutory 
Changes 
Required

Changes 
Implemented

In 
Progress

Partially 
Implemented

Not 
Implemented

Texas State Board of Public 
Accountancy 9 8 1 0 0

Texas Alcoholic Beverage 
Commission 25 18 7 0 0

Texas Behavioral Health 
Executive Council 16 14 2 0 0

Office of Consumer Credit 
Commissioner 6 6 0 0 0

Finance Commission of Texas, 
Texas Department of Banking, 
and Department of Savings and 
Mortgage Lending

6 6 0 0 0

Texas Funeral Service 
Commission 10 9 0 1 0

Texas Board of Professional 
Geoscientists 7 7 0 0 0

Guadalupe-Blanco River 
Authority 7 6 1 0 0

Texas Historical Commission 6 6 0 0 0

Texas Board of Professional Land 
Surveying* 11 10 1 0 0

Texas State Library and Archives 
Commission 10 10 0 0 0

Lower Colorado River Authority 5 5 0 0 0

Texas Medical Board 15 15 0 0 0

Texas Military Department 2 2 0 0 0

Texas Department of Motor 
Vehicles 24 22 2 0 0

Nueces River Authority 6 3 3 0 0

Department of Public Safety 27 25 2 0 0

Texas Real Estate Commission 
and Texas Appraiser Licensing 
and Certification Board

15 14 0 1 0

Red River Authority of Texas 8 8 0 0 0

State Office of Risk Management 3 2 1 0 0

School Land Board 7 7 0 0 0

State Securities Board 5 5 0 0 0
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January 2021 Sunset Advisory Commission 

Agency

Statutory 
Changes 
Required

Changes 
Implemented

In 
Progress

Partially 
Implemented

Not 
Implemented

Texas Veterans Commission 6 4 1 1 0

Veterans’ Land Board 2 2 0 0 0

Texas Windstorm Insurance 
Association 14 13 0 1 0

Totals 252 227 21 4 0

Percentage 90.1% 8.3%     1.6%     0%

*Now the Texas Board of Professional Engineers and Land Surveyors

1   All citations to Texas statutes are as they appear on http://www.statutes.legis.texas.gov/. Section 325.012(d), Texas Government 
Code. 
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5Compliance Report — Implementation of 2019 Sunset Recommendations
Bill Provisions

Sunset Advisory Commission January 2021

bill pRoviSionS 
Texas State Board of Public Accountancy

House Bill 1520, as adopted by the 86th Legislature, continues the Texas State Board of Public 
Accountancy for 12 years. The legislation included a total of nine changes requiring action. The following 
chart summarizes one provision that is in progress and provides its status.

Bill Provision
Implementation

Status Comments

1. Requires the board to conduct fingerprint-
based criminal background checks of all 
licensure applicants and licensees, phased in 
over a two-year period. Exempts licensees 
currently on “retired” status unless they decide 
to resume their practice with an active license.

The board has implemented a fingerprint-based 
criminal background check for all licensure 
applicants and licensees. H.B. 1520 allowed the 
board until September 1, 2021, to complete all 
background checks. As of mid-November 2020, 24 
percent of active licensees had not yet completed 
the check, due to the phase-in of the provision 
and limitations in accessing fingerprinting services 
associated with the COVID-19 pandemic.

In Progress
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January 2021 Sunset Advisory Commission 

Bill Provision
Implementation

Status Comments

1. Combines several subordinate licenses and 
permits to authorize the corresponding 
primary licenses and permits to transport 
and store alcoholic beverages, conduct product 
tastings, operate hotel minibars, and import 
and transport malt beverages

TABC has created an internal workgroup 
to develop strategies, tasks, and timelines to 
implement the transition to the new licensing 
structure that will take effect September 1, 2021. 
As part of this effort, TABC has: 

• Adopted rules related to temporary events. 

• Developed a schedule of additional rules that 
will need changing.

• Developed a draft list of activities and 
associated timelines for completion, including 
updating application forms, website content, 
and other publications, and developing an 
industry communications plan.

• Planned outreach to local beer-only 
jurisdictions to confirm their wet or dry status.

TABC has also worked to ensure the new licensing 
structure and changes to excise taxes and other 
regulations are taken into account in building its 
new licensing management system, for which 
the Legislature appropriated funds during the 
2020–21 biennium.

2. Combines five temporary event permits 
for charitable, nonprofit, fraternal, veteran, 
religious, civic, and political entities into a 
single temporary event permit to sell, serve, 
and auction alcoholic beverages. Combines 
six subordinate temporary event permits with 
the associated primary licenses and permits.

3. Combines three similar late hours licenses and 
permits into a new Late Hours Certificate 
for retailers in areas with extended hours for 
alcoholic beverage sales.

4. Combines four separate passenger 
transportation permits into a new Passenger 
Transportation Permit authorizing airlines, 
trains, buses, and passenger boats to sell and/
or serve alcohol onboard.

5. Modernizes and streamlines Texas’ regulation 
of malt beverages by eliminating distinctions 
between beer and ale, and restructuring 
corresponding licenses and permits accordingly.

6. Eliminates licensing fees and surcharge 
authority in the code and requires TABC 
to set licensing fees in rule and periodically 
review and update them to ensure regulatory 
costs are fairly allocated.

TABC is considering several options for developing 
new fees that will take effect September 1, 2021, 
simultaneous with the new licensing structure. 
However, the agency does not have an anticipated 
timeline for publishing the proposed new fees. 
Once adopted, TABC plans to incorporate 
the new fees into its IT and budget systems, 
communicate changes to the industry and local 
governments, and publish the required local fee 
information on its website.

7. Maintains the authority of cities and counties 
to levy a local fee for TABC permits and 
licenses issued within their jurisdiction by 
specifying they can collect a fee up to one-half 
of the fee that is in statute as of August 31, 
2021, and requires TABC to publish those 
fees on its website.

Texas Alcoholic Beverage Commission
House Bill 1545, as adopted by the 86th Legislature, continues the Texas Alcoholic Beverage Commission 
(TABC) for 12 years. The legislation included a total of 25 changes requiring action. The following chart 
summarizes seven provisions that are still in progress and provides the status of each.

In Progress

In Progress

In Progress

In Progress

In Progress

In Progress

In Progress
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7Compliance Report — Implementation of 2019 Sunset Recommendations
Bill Provisions

Sunset Advisory Commission January 2021

Texas Behavioral Health Executive Council
House Bill 1501, as adopted by the 86th Legislature, creates the Texas Behavioral Health Executive 
Council, an umbrella agency made up of the Texas State Board of Examiners of Marriage and Family 
Therapists, the Texas State Board of Examiners of Professional Counselors, the Texas State Board of 
Examiners of Psychologists, and the Texas State Board of Social Worker Examiners. The legislation 
included a total of 16 changes requiring action. The following chart summarizes two provisions that are 
in progress and provides the status of each.

Bill Provision
Implementation

Status Comments

1. Requires the executive council to adopt a 
policy clearly separating the policymaking 
responsibilities of the executive council 
from the management responsibilities of the 
executive director.

The executive council is in the process of drafting 
and reviewing the required policy and anticipates 
final adoption no later than May 2021.

2. Requires the executive council to adopt a 
policy to encourage the use of negotiated 
rulemaking and alternative dispute resolution 
procedures.

The executive council is in the process of drafting 
and reviewing the required policy and anticipates 
final adoption no later than May 2021.

In Progress

In Progress
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January 2021 Sunset Advisory Commission 

Texas Funeral Service Commission
House Bill 1540, as adopted by the 86th Legislature, continues the Texas Funeral Service Commission for 
12 years. The legislation included a total of 10 changes requiring action. The following chart summarizes 
one provision that is partially implemented and provides its status.

Bill Provision
Implementation

Status Comments

1. Updates the standard across-the-board 
requirements related to commission member 
training. Requires board members to submit 
a statement acknowledging they received and 
reviewed the training manual.

While the agency has updated commissioners’ 
training materials according to Sunset’s across-
the-board provisions, the commissioners 
have not been required to submit a statement 
acknowledging they received and reviewed the 
training material. 

Partially 
Implemented
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9Compliance Report — Implementation of 2019 Sunset Recommendations
Bill Provisions

Sunset Advisory Commission January 2021

Guadalupe-Blanco River Authority
Senate Bill 626, as adopted by the 86th Legislature, improves asset management and provides for 
basic good government standards at the Guadalupe-Blanco River Authority (GBRA). The legislation 
included a total of seven changes requiring action. The following chart summarizes one provision that 
is in progress and provides its status.

Bill Provision
Implementation

Status Comments

1. Requires GBRA to develop and maintain a 
comprehensive asset management plan and 
post it on its website.

GBRA has created an asset management program, 
including hiring a full-time asset manager. Under 
this program, GBRA has begun to inventory and 
assess the risk of all its infrastructure and capital 
assets. However, GBRA has not yet completed 
the assessments and therefore has not created, nor 
posted online, an asset management plan. GBRA 
intends to complete the first draft of the plan by 
September 2021.

In Progress
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January 2021 Sunset Advisory Commission 

Texas Board of Professional Land Surveying
House Bill 1523, as adopted by the 86th Legislature, abolishes the Texas Board of Professional Land 
Surveying and creates the Texas Board of Professional Engineers and Land Surveyors. The legislation 
included a total of 11 changes requiring action. The following chart summarizes one provision that is 
in progress, and provides its status.

Bill Provision
Implementation

Status Comments

1. Specifies the fingerprint background check 
requirement applies only to licenses, and not 
firm registrations or certificates, and only 
applies to an applicant or renewal filed with 
the board on or after September 1, 2020.

The agency started renewing land surveying 
licenses for the first time since the bill’s effective 
date beginning September 1, 2020, and renewals 
are due by December 31, 2020. The agency notified 
all licensees eligible for renewal about the change, 
updated application forms and its website, and 
anticipates completing this provision by the end 
of 2020.

In Progress
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11Compliance Report — Implementation of 2019 Sunset Recommendations
Bill Provisions

Sunset Advisory Commission January 2021

Texas Department of Motor Vehicles
Senate Bill 604, as adopted by the 86th Legislature, continues the Texas Department of Motor Vehicles 
(TxDMV) for 12 years. The legislation included a total of 24 changes requiring action. The following 
chart summarizes two provisions that are in progress and provides the status of each.

Bill Provision
Implementation

Status Comments

1. Requires the board to adopt rules and policies 
to establish clear standards for conduct and 
handling of contested cases coming before 
the board for final decisions. Requires the 
adopted rules and policies to specify the role 
of TxDMV personnel in managing contested 
protest cases before the board, limit arguments 
and discussion to evidence in the record from 
the State Office of Administrative Hearings, 
address ex parte communications, and 
distinguish between industry expertise and 
representing or advocating for an industry.

TxDMV published proposed rules in the Texas 
Register on August 21, 2020. However, the agency 
did not adopt these rules at its December board 
meeting and pended the discussion for a future 
meeting. While implementation of the provision 
is in progress, the proposed rules insufficiently 
address the problems identified in the Sunset 
report and do not ensure current and future board 
members and stakeholders appropriately limit 
discussions regarding contested cases.

2. Requires TxDMV to create a risk based system 
of monitoring and preventing fraud related 
to vehicle registration and titling.

TxDMV published proposed rules in the Texas 
Register on August 21, 2020. However, the agency 
did not adopt these rules at its December board 
meeting and pended the discussion for a future 
meeting.

In Progress

In Progress
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Nueces River Authority
Senate Bill 625, as adopted by the 86th Legislature, improves strategic planning and provides for basic 
good government standards at the Nueces River Authority (NRA). The legislation included a total of 
six changes requiring action. The following chart summarizes three provisions that are in progress and 
provides the status of each.

Bill Provision
Implementation

Status Comments

1. Requires NRA to adopt a policy encouraging 
the use of alternative dispute resolution. 

Due to complications from staffing changes, the 
authority did not complete implementation of 
these provisions. Staff is working to write these 
policies and expects to complete and implement 
them in 2021.

2. Requires NRA to adopt a policy governing 
the separation of duties between agency staff 
and the board.

3. Requires NRA to adopt a formal, written 
five-year strategic plan and engage in a 
regular strategic planning process. Requires 
the strategic plan to be posted online at the 
time of its completion and updated regularly 
when needed.

NRA began a process of gathering input from 
throughout the basin to ensure its strategic plan 
would meet its constituents’ basic needs. Because 
the process largely relied on in-person meetings, 
it was hindered by the COVID-19 pandemic, but 
is now almost complete. NRA expects to finish 
gathering information in early 2021 and complete 
its strategic plan by the end of 2021.

In Progress

In Progress

In Progress
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Bill Provisions

Sunset Advisory Commission January 2021

Department of Public Safety
Senate Bill 616, as adopted by the 86th Legislature, continues the Department of Public Safety (DPS) for 
12 years. The legislation included a total of 27 changes requiring action. The following chart summarizes 
two provisions that are in progress and provides the status of each.

Bill Provision
Implementation

Status Comments

1. Clarifies the Public Safety Commission’s 
responsibility to take final enforcement 
actions for regulatory programs under DPS’ 
jurisdiction, and prohibits the commission 
from delegating that responsibility to the 
director.

The Public Safety Commission has made all 
final enforcement decisions and actions for 
regulatory programs since September 1, 2019. 
To fully implement the provision, DPS proposed 
updated administrative rules to the commission 
at its December 10, 2020, meeting. After the 
comment period, DPS will present the rules for 
adoption at the commission’s February 11, 2021 
meeting.

2. Discontinues regulation of precursor chemical 
and laboratory apparatus sales and transfers.

Effective September 1, 2019, DPS ceased issuing 
new precursor chemical and laboratory apparatus 
permits, and all existing permits expired. The 
Public Safety Commission updated numerous 
rules to implement this provision. DPS also 
updated two memoranda of understanding, one 
that has been executed with the Texas Higher 
Education Coordinating Board, and one DPS 
is waiting for the Texas Education Agency to 
finalize.

In Progress

In Progress
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Texas Real Estate Commission and Texas Appraiser 
Licensing and Certification Board

Senate Bill 624, as adopted by the 86th Legislature, continues the Texas Real Estate Commission 
(TREC) and Texas Appraiser Licensing and Certification Board for six years. The legislation included 
a total of 15 changes requiring action. The following chart summarizes one provision that is partially 
implemented and provides its status.

Bill Provision
Implementation

Status Comments

1. Updates the standard across-the-board 
requirements related to commission member 
training. Requires commission members to 
submit a statement acknowledging they 
received and reviewed the training manual.

While TREC has updated the commissioners’ 
training materials according to Sunset’s across-
the-board provisions, not all of the commissioners 
have submitted a statement acknowledging they 
received and reviewed the training materials. 

Partially 
Implemented
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Sunset Advisory Commission January 2021

State Office of Risk Management
Senate Bill 612, as adopted by the 86th Legislature, continues the State Office of Risk Management 
(SORM) for 12 years. The legislation included a total of three changes requiring action. The following 
chart summarizes one provision that is currently in progress and provides its status.

Bill Provision
Implementation

Status Comments

1. Requires SORM to review risk management 
guidelines at least biennially, update the 
guidelines at least every five years, and solicit 
feedback from state entities on topics to 
include ways to make the guidelines more 
user-friendly before updating. Requires 
SORM to review and update the guidelines 
by September 1, 2020.

SORM completed a review of its risk management 
guidelines and prepared draft revisions in August 
2020. The agency also convened a stakeholder 
group that will meet through July 2021 to provide 
feedback on the guidelines. The board will review 
and consider approval of the updated guidelines 
in July 2021.

In Progress
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Texas Veterans Commission
Senate Bill 601, as adopted by the 86th Legislature, continues the Texas Veterans Commission (TVC) for 
12 years. The legislation included a total of six changes requiring action. The following chart summarizes 
one provision that is partially implemented and one provision that is in progress, and provides the status 
of each.

Bill Provision
Implementation

Status Comments

1. Requires TVC to annually evaluate and set 
priorities for all programs.

The agency implemented a requirement for each 
program to set goals through biennial program 
operational plans. While these plans are reviewed 
annually for any needed changes, goals are set 
every other year rather than annually as required 
by statute. 

2. Requires TVC to create and track meaningful 
outcome measures for all programs.

The agency created outcome measures as directed 
by statute, but is still in the process of tracking 
and reporting all the measures. The agency expects 
to provide this information to its commission by 
February 2021.

Partially 
Implemented

In Progress
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Sunset Advisory Commission January 2021

Texas Windstorm Insurance Association
Senate Bill 615, as adopted by the 86th Legislature, helps ensure the Texas Windstorm Insurance 
Association (TWIA) communicates effectively with stakeholders, handles claims in a timely and fair 
manner, and minimizes surprises when policyholders go through the claims process. The legislation 
included a total of 14 changes requiring action. The following chart summarizes one provision that is 
partially implemented and provides its status. 

Bill Provision
Implementation

Status Comments

1. Applies the standard across-the-board 
requirement related to board member training 
and requires each TWIA board member to 
attest to both receiving and reviewing the 
training manual.

TWIA board members have signed a statement 
attesting to receiving and reviewing the training 
manual. However, the manual is missing 
information on the scope of the board’s rulemaking 
authority, including the board’s role in proposing 
rules to the Texas Department of Insurance, and 
the board’s responsibility and authority to make 
rules generally.

Partially 
Implemented
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GOVERNMENT CODE 

TITLE 10. GENERAL GOVERNMENT 

SUBTITLE A. ADMINISTRATIVE PROCEDURE AND PRACTICE 

CHAPTER 2001. ADMINISTRATIVE PROCEDURE 

 

SUBCHAPTER C. CONTESTED CASES: GENERAL RIGHTS AND 

PROCEDURES 

 

Sec. 2001.058.  HEARING CONDUCTED BY STATE OFFICE OF 

ADMINISTRATIVE HEARINGS.  (a)  This section applies only to an 

administrative law judge employed by the State Office of 

Administrative Hearings. 

(b)  An administrative law judge who conducts a contested 

case hearing shall consider applicable agency rules or policies 

in conducting the hearing, but the state agency deciding the 

case may not supervise the administrative law judge. 

(c)  A state agency shall provide the administrative law 

judge with a written statement of applicable rules or policies. 

(d)  A state agency may not attempt to influence the 

finding of facts or the administrative law judge's application 

of the law in a contested case except by proper evidence and 

legal argument. 

(d-1)  On making a finding that a party to a contested case 

has defaulted under the rules of the State Office of 

Administrative Hearings, the administrative law judge may 

dismiss the case from the docket of the State Office of 

Administrative Hearings and remand it to the referring agency 

for informal disposition under Section 2001.056.  After the case 

is dismissed and remanded, the agency may informally dispose of 

the case by applying its own rules or the procedural rules of 

the State Office of Administrative Hearings relating to default 

proceedings.  This subsection does not apply to a contested case 

in which the administrative law judge is authorized to render a 

final decision. 

(e)  A state agency may change a finding of fact or 

conclusion of law made by the administrative law judge, or may 
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vacate or modify an order issued by the administrative judge, 

only if the agency determines: 

(1)  that the administrative law judge did not 

properly apply or interpret applicable law, agency rules, 

written policies provided under Subsection (c), or prior 

administrative decisions; 

(2)  that a prior administrative decision on which the 

administrative law judge relied is incorrect or should be 

changed;  or 

(3)  that a technical error in a finding of fact 

should be changed. 

The agency shall state in writing the specific reason and 

legal basis for a change made under this subsection. 

(e-1)  Notwithstanding Subsection (e), a state agency may 

not vacate or modify an order of an administrative law judge 

that awards attorney's fees and costs under Section 2001.903. 

(f)  A state agency by rule may provide that, in a 

contested case before the agency that concerns licensing in 

relation to an occupational license and that is not disposed of 

by stipulation, agreed settlement, or consent order, the 

administrative law judge shall render the final decision in the 

contested case.  If a state agency adopts such a rule, the 

following provisions apply to contested cases covered by the 

rule: 

(1)  the administrative law judge shall render the 

decision that may become final under Section 2001.144 not later 

than the 60th day after the latter of the date on which the 

hearing is finally closed or the date by which the judge has 

ordered all briefs, reply briefs, and other posthearing 

documents to be filed, and the 60-day period may be extended 

only with the consent of all parties, including the occupational 

licensing agency; 

(2)  the administrative law judge shall include in the 

findings of fact and conclusions of law a determination whether 

the license at issue is primarily a license to engage in an 

occupation; 
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(3)  the State Office of Administrative Hearings is 

the state agency with which a motion for rehearing or a reply to 

a motion for rehearing is filed under Section 2001.146 and is 

the state agency that acts on the motion or extends a time 

period under Section 2001.146; 

(4)  the State Office of Administrative Hearings is 

the state agency responsible for sending a copy of the decision 

that may become final under Section 2001.144 or an order ruling 

on a motion for rehearing to the parties, including the 

occupational licensing agency, in accordance with Section 

2001.142;  and 

(5)  the occupational licensing agency and any other 

party to the contested case is entitled to obtain judicial 

review of the final decision in accordance with this chapter. 
 

Added by Acts 1993, 73rd Leg., ch. 268, Sec. 1, eff. Sept. 1, 

1993.  Amended by Acts 1997, 75th Leg., ch. 1167, Sec. 1, eff. 

Sept. 1, 1997. 

Amended by:  

Acts 2015, 84th Leg., R.S., Ch. 228 (H.B. 2154), Sec. 1, 

eff. September 1, 2015. 

Acts 2019, 86th Leg., R.S., Ch. 504 (S.B. 27), Sec. 5, eff. 

September 1, 2019. 
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Sec. 2001.062.  EXAMINATION OF RECORD BY STATE AGENCY;  

PROPOSAL FOR DECISION.  (a)  In a contested case, if a majority 

of the state agency officials who are to render a final decision 

have not heard the case or read the record, the decision, if 

adverse to a party other than the agency itself, may not be made 

until: 

(1)  a proposal for decision is served on each party;  

and 

(2)  an opportunity is given to each adversely 

affected party to file exceptions and present briefs to the 

officials who are to render the decision. 

(b)  If a party files exceptions or presents briefs, an 

opportunity shall be given to each other party to file replies 

to the exceptions or briefs. 

(c)  A proposal for decision must contain a statement of 

the reasons for the proposed decision and of each finding of 

fact and conclusion of law necessary to the proposed decision.  

The statement must be prepared by the individual who conducted 

the hearing or by one who has read the record. 

(d)  A proposal for decision may be amended in response to 

exceptions, replies, or briefs submitted by the parties without 

again being served on the parties. 

(e)  The parties by written stipulation may waive 

compliance with this section. 
 

Added by Acts 1993, 73rd Leg., ch. 268, Sec. 1, eff. Sept. 1, 

1993. 
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SUBCHAPTER F. CONTESTED CASES:  FINAL DECISIONS AND ORDERS;  

MOTIONS FOR REHEARING 
 

Sec. 2001.141.  FORM OF DECISION;  FINDINGS OF FACT AND 

CONCLUSIONS OF LAW.  (a)  A decision or order of a state agency 

that may become final under Section 2001.144 that is adverse to 

any party in a contested case must be in writing and signed by a 

person authorized by the agency to sign the agency decision or 

order. 

(b)  A decision or order that may become final under 

Section 2001.144 must include findings of fact and conclusions 

of law, separately stated. 

(c)  Findings of fact may be based only on the evidence and 

on matters that are officially noticed. 

(d)  Findings of fact, if set forth in statutory language, 

must be accompanied by a concise and explicit statement of the 

underlying facts supporting the findings. 

(e)  If a party submits under a state agency rule proposed 

findings of fact or conclusions of law, the decision or order 

shall include a ruling on each proposed finding or conclusion. 
 

Added by Acts 1993, 73rd Leg., ch. 268, Sec. 1, eff. Sept. 1, 

1993. 

Amended by:  

Acts 2015, 84th Leg., R.S., Ch. 625 (S.B. 1267), Sec. 3, 

eff. September 1, 2015. 
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OCCUPATIONS CODE 

TITLE 14. REGULATION OF MOTOR VEHICLES AND TRANSPORTATION 

SUBTITLE A. REGULATIONS RELATED TO MOTOR VEHICLES 

CHAPTER 2301. SALE OR LEASE OF MOTOR VEHICLES 

 

SUBCHAPTER O. HEARINGS PROCEDURES 

 

Sec. 2301.709.  REVIEW BY BOARD.  (a)   In reviewing a case 

under this subchapter, the board or a person delegated power 

from the board under Section 2301.154 may consider only 

materials that are submitted timely. 

(b)  The board or a person delegated power from the board 

under Section 2301.154 may hear such oral argument from any 

party as the board may allow. 

(c)  The board or a person delegated power from the board 

under Section 2301.154 shall take any further action conducive 

to the issuance of a final order and shall issue a written final 

decision or order.  A majority vote of a quorum of the board is 

required to adopt a final decision or order of the board. 

(d)  The board shall adopt rules and policies that 

establish standards for reviewing a case under this subchapter.  

The rules and policies must: 

(1)  specify the role of division personnel in 

managing contested cases before the board or a person delegated 

power from the board under Section 2301.154, including advising 

on procedural matters; 

(2)  specify appropriate conduct and discussion by the 

board or a person delegated power from the board under Section 

2301.154 regarding proposals for decision issued by 

administrative law judges; 

(3)  specify clear expectations limiting arguments and 

discussion under Subsection (b) to evidence in the record of the 

contested case hearing held by the administrative law judge; 

(4)  address ex parte communications; and 
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(5)  distinguish between using industry expertise and 

representing or advocating for an industry when reviewing a case 

under this subchapter. 
 

Added by Acts 2001, 77th Leg., ch. 1421, Sec. 5, eff. June 1, 

2003. 

Amended by:  

Acts 2007, 80th Leg., R.S., Ch. 1403 (H.B. 3601), Sec. 3, 

eff. September 1, 2007. 

Acts 2013, 83rd Leg., R.S., Ch. 1135 (H.B. 2741), Sec. 26, 

eff. September 1, 2013. 

Acts 2019, 86th Leg., R.S., Ch. 594 (S.B. 604), Sec. 2.06, 

eff. September 1, 2019. 
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